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COMPLETE LIST OF ALL PARTIES TO THE PROCEEDING
The parties in these proceedings are listed below:
Petitioners:
David C. Harvey, individually;
Dixie R. Harvey, individually;
David C. Harvey and Dixie R. Harvey, Trustees of the David C. Harvey
Revocable Trust; and
David C. Harvey and Dixie R. Harvey Limited Liability Company.
Respondents:
City of Cedar Hills, a Municipal Corporation.
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STATEMENT OF APPELLATE JURISDICTION
The Utah Supreme Court has jurisdiction of this appeal pursuant to Utah
Code Ann. §78A-4-102(3)G) (2008).
This appeal was originally filed with the Utah Supreme Court pursuant to
Utah Code Ann. §78A-3-102(3). This appeal was subject to transfer by the
Supreme Court to the Court of Appeals pursuant to Utah Code Ann. §78A-3102(4). The Utah Supreme Court elected to transfer this case to the Court of
Appeals in an order dated July 10, 2008. In an order dated March 24, 2009, the
Utah Supreme Court vacated the transfer order and recalled the appeal.
The Supreme Court also entered an order on March 24, 2009, allowing the
parties to file supplemental briefs in this matter. This brief is intended to
supplement the original Brief of the Appellants.

STATEMENT OF THE ISSUES
The original Brief of the Appellants identified the following issues which
require consideration by the Court as a result of the June 3, 2008, Order and
1

Decision by the Honorable James R. Taylor granting summary judgment to the City
of Cedar Hills and dismissing the Harveys* disconnection petition. The ultimate
legal question is whether or not the Harveys should be allowed to seek a
disconnection from Cedar Hills. Included within this review are the following
issues:
1. Is there is a material difference between the 2001 and 2003 disconnection
statutes with respect to the issue of unincorporated islands?
Standard of Review: The court should review the district court decision for
correctness. On issues of statutory interpretation, the appellate court gives
no deference to the trial judge's determination and applies a "correctness "
standard, deciding the matter for itself See State v. Pena, 869 P. 2d 932,
936 (Utah 1994).
Issue Preserved at: R. at 1010, 1111-1112; Addendum at 32-36, 47-48, 52.
2. Does the creation of an area of an island of unincorporated territory
completely surrounded by incorporated land absolutely determine the
outcome in a disconnection matter under both the 2001 and 2003 statutes?
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Standard of Review: The court should review the district court decision for
correctness. On issues of statutory interpretation, the appellate court gives
no deference to the trial judge's determination and applies a "correctness "
standard, deciding the matterfor itself See State v. Pena, 869 P. 2d 932, 936
(Utah 1994).
Issue Preserved at: R. at 1010, 1111-1112; Addendum at 32-36, 47-48, 52.
3. Should the substantive requirements of the 2003 amendments to the
disconnection statute be retroactively applied in this 2001 case?
Standard of Review: The court should review the district court decision for
correctness. Whether the trial court correctly determined which version of a
law applies is a legal conclusion that should be reviewed for correctness,
according no deference to the trial court. See Shaw v. Lay ton Const. Co., 872
P.2dl059, 1061 (Utah Ct.App.1994).
Issue Preserved at: R. at 1010, 1111-1112; Addendum at 32-36, 47-48, 52.

3

STATEMENT OF THE CASE
David and Dixie Harvey own and farm a parcel of land that was annexed by
the City of Cedar Hills in 1997. This property has been in the Harvey family for
generations. At the time of annexation, unbeknownst to the Harveys, the city zoned
the Harveysf property as "public facilities" (PF) zone because the city wanted to
purchase the land as a park. R. At 491-489. The PF zone is very limited in its uses
and essentially eliminates all private use of the land. This zoning designation was
never discussed with the Harveys prior to the annexation and zoning of the
property. The zoning designation did not conform to the city's general plan, nor did
it comply with the city's ordinance. In fact, the city of Cedar Hills had not even
established a "public facilities" zone at the time that it designated the Harvey
property as such. R. at 488-487.
Upon learning of the zoning designation, the Harveys immediately began
making attempts to remedy the situation by attempting to negotiate with the city and
petitioning for a re-zoning of their property in compliance with the general plan and
the city's ordinance. R. at 4, 6. When neither of these attempts were successful, the
Harveys filed this disconnection action in hopes that they might be relieved of the
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restrictive zoning and avoid having their property condemned by the city for a park.
R. at 13.
This case has been in litigation since 2001. R. at 13. In addition to the
present disconnection matter, the City of Cedar Hills has filed a condemnation
action, and the Harveys have filed a claim based on constitutional rights violations.
R. at 23, 46. These additional cases are not at issue at this time. Pursuant to the
order of the district court, these cases are stayed pending the appeal of the
disconnection matter.
This appeal concerns the most recent order of the district court filed on June
3, 2008, which granted summary judgment to the City of Cedar Hills as to the
disconnection issue. R. at 1111. The Harveys appeal this order as an erroneous
determination of law.

STATEMENT OF RELEVANT FACTS
The statement of facts is based upon the record of this case.
1. The appellants, David and Dixie Harvey, are the landowners of a parcel of
5

land in Utah County which was annexed into Cedar Hills in 1997. R. at 7.
2. The property lies on the boundary between the cities of Cedar Hills and
Pleasant Grove. R. at 6.
3. The annexation process involved numerous irregularities including, but not
limited to: a) Cedar Hills acting contrary to the requirements of their own
code when zoning the Harveysf property; (b) Cedar Hills failing to zone the
Harveysf property in accordance with the city's general plan; and ( c) Cedar
Hills designating the Harveys' property as a "Public Facility59 zone despite
the fact that no such zone existed at the time of the designation. R. at 494427.
4. The Harveys were living out of town serving a mission for their church at
the time of the annexation and were not aware of the zoning restrictions
placed on their property until after the annexation was complete. R. at 473472.
5. Upon learning of the zoning restrictions, the Harveys immediately began
making both formal and informal attempts to resolve the issue by petitioning
to re-zone the property and attempting to negotiate a compromise which
6

would enable the Harvey's to develop a portion of their land as residential
units while selling the remaining portion to the city for a park. R. at 4, 6.
6. Because the Harveys are not residents of Cedar Hills, they did not have
standing to challenge the annexation under the annexation statute.
CODE ANN.

UTAH

§10-2-423 (1996). R. at 657-660.

7. The only other legal recourse for challenging the city's annexation would
have been for the Harveys to withdraw their annexation petition within 120days of filing pursuant to UTAH CODE ANN. § 10-2-416(5)(a) (1996).
However, the 120 days expired prior to the city deciding to zone the Harvey
property as Public Facility and before the annexation was final. R. at 656657.
8. Due to the on-going dispute with the city regarding zoning and use of their
property, the Harveys filed a Petition to Disconnect from Cedar Hills in
August 2001. R. at 7; Addendum at 12.
9. After the Harveys filed a disconnection petition, the City of Cedar Hills filed
a condemnation action seeking to condemn the Harvey's properly for use as a
city park. R. at 23. The Harveys filed a constitutional takings claim in
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response to the condemnation petition. The three cases were consolidated
into one action and the district court determined that the disconnection matter
should proceed first. R. at 1111.
10. Because the Harveys lacked any other legal remedy, the District Court
ordered that a disconnection action was appropriate in this matter to address
the issues resulting from the zoning of the Harveysf property. R. at 654-660.

SUMMARY OF THE ARGUMENT
Both parties have previously briefed the issues on appeal before this court.
The appellants are filing this supplemental brief in order to provide the court with
some factual background and to present an additional argument based upon justice
and equity.
The Harveys have brought this action in an effort to avail themselves of their
sole avenue to due process in this matter. The Harveys have a vested right to
challenge the cityfs actions under the 2001 disconnection statute. This right would
be eliminated if the court allows the 2003 amendments to the disconnection action
to be applied retroactively.
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ARGUMENT
Applying the 2003 Disconnection Statute Retroactively Would Result in
"Manifest Injustice" Because it Destroys the Harveys* Vested Right to
Challenge the City's Action
The United States Supreme Court addressed the retroactive application of
statutes in its 2001 decision, INS v. St. Cyr, All U.S. 289, 121 S. Ct. 2271. The
court indicated that: "the first step in determining whether a statute has an
impermissible retroactive effect is to ascertain whether [the legislature] has directed
with the requisite clarity that the law be applied retrospectively. Next, we evaluate
whether applying the statute retroactively interferes with existing substantive rights,
resulting in 'manifest injustice/'5 Id. at 316. As stated in the Harvey's primary brief,
the Utah Legislature has not clearly expressed its intention that the 2003
amendments to the disconnection statute apply retroactively. Further, the
amendments clearly alter the substantive law with respect to the requirements of a
disconnection.
Retroactive application is only appropriate in limited situations where a
statute changes only procedural law by providing a different mode or form of
procedure for enforcing substantive rights. Retroactivity should always be
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prohibited when an amended statute enlarges, eliminates, or destroys vested or
contractual rights. Board of Equalization v. Utah State Tax Comm'n ex rel
Benchmark Inc., 864 P.d 882, 884 (Utah 1993); State v. Higgs, 656 P.2d 998,1000
(Utah 1982).
The retroactive application of the 2003 amendments will eliminate and
destroy the Harveys' vested right to legally challenge the city's actions. This
elimination of a vested right would result in manifest injustice because it would
render the Harveys defenseless against the actions of the city. The Harveys do not
presently have, nor have they ever had, any alternative legal remedies to address
their concerns with the zoning of their property at the time of annexation.
Because of the limitations in the annexation statute, only residents of the city
can contest an annexation.

UTAH CODE ANN.

§10-2-423 (1996). R. at 657-660.

The Harveys are not currently, nor have they ever been, residents of Cedar Hills.
The district court previously ruled on a motion for summary judgment that the
Harveys were not residents with standing to contest the annexation. R. at 655-657.
Therefore there was no way for them to challenge the annexation. Id.
The only other legal recourse for challenging the city's annexation would
10

have been for the Harveys to withdraw their annexation petition within 120-days of
filing pursuant to UTAH CODE ANN. §10-2-416(5)(a) (1996). However, the 120
days expired prior to the city deciding to zone the Harvey property as Public
Facility and before the annexation was final. R. at 656-657.
The 2001 version of the disconnection statute provided an appropriate
remedy for the Harveys to pursue this matter. The 2003 amendments have
substantively changed the terms of disconnection to the point that the Harveys
would lose their cause of action and their only avenue for relief if the 2003
amendments were applied retroactively.

CONCLUSION
The 2003 amendments to the disconnection statute amended the substantive
criteria for disconnection. As such, applying the 2003 amendments in this case
would deny the Harveys their vested right to present evidence in this matter. The
disconnection action was the sole remedy available to the Harveys to challenge the
actions of Cedar Hills with respect to their property. They should not be denied
that right based on a change in the law that occurred after they filed their cause of
11

action. The district court ruling below should be reversed and the case should be
remanded to the district court to allow the parties to present evidence of the
viability and appropriateness of a disconnection.

Dated this on day of April 2009.
DUVAL & MOODY, P.C.

Gordon Duval
Attorney for Appellant
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Appellants.
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I certify that on this 9-1 day of April 2009,1 caused a true and correct copy of THE
SUPPLEMENTAL BRIEF OF THE APPELLANTS, along with a copy of the foregoing
Certificate of Service to be mailed, postage prepaid, addressed as follows:
Eric T. Johnson
R. Christopher Preston
Kyle C. Fielding
SMITH HARTVIGSEN, PLLC
215 South State Street, Suite 600
Salt Lake City, UT 84111
David L. Church
BLAISDELL & CHURCH, PC
5995 S Redwood Road
Salt Lake City, UT 84123
GORDON W. DUVAL
Attorney for Appellants

SUPPLEMENTAL ADDENDUM

Map of the Harvey Disconnection

1

Harveys' Cross-Motion for Partial Summary Judgment
(With Memorandum), and Opposition to Cedar Hills' Motion
for Summary Judgment

2

Memorandum Decision, January 4, 2007

3

Tabl

Harvey Property subject to the Disconnection Petition

For Demonstrative Purposes

-r~/i V>U

Tab 2

Gordon Duval, Bar No. 6532
DUVAL HAWS & MOODY, P.C.
947 South 500 East, Suite 200
American Fork, UT 84003
Telephone (801) 763-0155
Facsimile (801) 763-8379
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
125 North 100 West, Provo, Utah 84601
IN THE MATTER OF THE
DISCONNECTION OF TERRITORY
FROM THE CITY OF CEDAR HILLS,

DAVID and DIXIE HARVEY, individually
and as trustees,
Plaintiffs,
v.
CITY OF CEDAR fflLLS,
Defendants.

CITY OF CEDAR fflLLS,
Plaintiff,
v.
DAVID C. HARVEY, et. al.
Defendants,

HARVEYS' CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT
(WITH MEMORANDUM), AND
OPPOSITION TO CEDAR HILLS'
MOTION FOR SUMMARY JUDGMENT

Case Nos.
01-0403694
01-0404044
01-0404045
Judge James Taylor

HARVEYS' CROSS MOTION FOR PARTIAL SUMMARY JUDGMENT
In this cross motion for partial summary judgment the Harveys ask for the following
affirmative rulings from this court:
1. The "public facilities" zone to which the Harvey land was supposedly zoned was
invalid because such a zoning classification did not exist at the time of the annexation.
2. The parks and trails zoning designation of the annexation resolution (Attachment D)
is invalid because, contrary to Utah Code Section 10-9-402, the planning commission did not
recommend to the council an "ordinance including both the full text of the zoning ordinance
and maps, that represents the commission's recommendations."
3. Utah Code Section 10-9-406 required the Harvey land be zoned "residential"
because that is the city zone "with which it had the longest common boundary."
4. The city violated its own ordinance that required the Harvey land "be classified into
the zone to which it is contiguous," which means a residential zoning classification.
5. Although the city was required to prepare an annexation agreement to "facilitate
implementation of the conditions of annexation," the city did not prepare nor provide to the
Harveys such an agreement.
6. Although the city acknowledged a development agreement to "address the specifics
of obtaining the surplus parkland" was needed, the city did not prepare nor provide to the
Harveys such an agreement.
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7. The city failed to follow its policies and instructions which required the execution
of three separate agreements (annexation agreement, development agreement, purchase and use
agreement), all of which and any one of which would have protected the city's and the
Harveys' rights.
8. Since the Harveys did not give anyone a written agency agreement or power of
attorney regarding their land, the statute of frauds prevents the enforcement of any supposed
agreement purportedly made by third parties regarding the Harvey property.
9. Nether the Harveys nor the city acquired any "vested rights" through approval of a
"concept" plan.
10. The city failed to mitigate any of the harm that may have come about because of
the city's failure to follow the code.
11. The documentary evidence shows that for the first 5 months of the 6 Vi month
annexation process, the park was planned to be built north of Harvey Boulevard on land of
third parties.
12. The city denied the Harveys due process by failing to give the Harveys notice of
the city's intent to deprive the Harveys of their development rights.
13. The reasons stated above constitute "changed and unusual circumstances" making a
disconnection action appropriate.

3

MEMORANDUM IN SUPPORT OF CROSS MOTION
INTRODUCTION
David and Dixie Harvey filed a petition to disconnect their property from the City of
Cedar Hills because the city 1) improperly imposed a make-believe zoning designation on the
Harvey property, 2) acted as if the Harveys contracted away their property rights (when they
didn't), and 3) treated the rule of law and private property rights with an attitude of arrogance
and disrespect by repeatedly failing to follow "the code." The city has refused to allow the
Harveys to develop any of their land. The Harveys have already dedicated over three acres of
property for a public road and had a large portion of their property (13 acres) condemned by
the Alpine School District for an elementary school. They do not wish to have their last
remaining property within the city taken without their consent. The Harveys do not dispute
that they petitioned to annex into the city. However, due to "changed and unusual
circumstances," the Harveys no longer wish to remain in the city. The petition to disconnect is
the result of a decision by the Harveys to sever ties with a municipality that will not
acknowledge the Harveys' property rights and is restricting their ability to use and enjoy their
land. This is not an effort to circumvent the statutory provisions for challenging an annexation.
During the annexation process, the city did not communicate with the Harveys in any
way on the issues which are the subject of this lawsuit. The city "assumed" that the Harveys
desired to sell the land to the city for a park. This "assumption" was absolutely false and was
based on assertions made by other developers who were annexing property at the same time.
4

Those developers did not represent the Harveys and had interests that were absolutely adverse
to the interests of the Harveys. Specifically, those individuals were in a position to personally
benefit from the designation of Dave and Dixie's property as open space. Even when the city
staff alerted the council to the problem, the city failed to make any effort whatsoever to verify
that the Harveys were aware of the plan to designate their property as a park. Nor did the city
make any attempt to verify that the individuals advancing this plan were in fact agents of Dave
and Dixie Harvey (which they weren't). Ultimately, the city zoned the property as "public
facility" in violation of state law and their own city code. Section 10-5-6 of the Cedar Hills'
city code provides that all property annexed into "the city shall be classified into the zone to
which it is contiguous." All of the property surrounding the Harvey property at the time of
annexation was zoned as residential. Therefore, according to the city code, the only zoning
designation that the city could have assigned to the Harveys' property was residential.
On several occasions, the Harveys have attempted to resolve this matter with the city by
petitioning to re-zone the property and attempting to negotiate a compromise that would enable
the Harveys to develop a portion of their land as residential units while selling the remaining
portion to the city for a park. All of these attempts have been thwarted by the city. The city
has consistently alleged that the Harveys contracted away the right to develop their property
when they agreed to have their property annexed into the city. As such, the city has refused to
consider any proposal other than one wherein 100% of the Harvey land is used for a park.
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Despite the fact that the city has repeatedly ignored its own code and procedures and failed to
employ the commonly-accepted methods of transferring development rights, the city has
manifest its clear intent to take the Harveys' property for use as a park. Dealing with the city
and its cavalier disregard of state statutes and its own city ordinances reminds one of the scene
from Pirates of the Caribbean where Captain Jack Sparrow says to his first mate, Barbosa, "I
thought you were supposed to keep the code," and the pirate responds back, "wefiguredthey
were more actual guidelines."
STATEMENT OF UNDISPUTED FACTS
To avoid repetition of the undisputed facts here as well as in the argument section of the
memorandum, the specific undisputed facts will be clearly identified in the argument section of
the memorandum. All references to exhibits are to documents accepted by both parties as part
of the Stipulated Trial Exhibits or to city documents provided by the city and identified as
Proposed Stipulated Exhibits.
ARGUMENT
THE CITY'S FOUR VIOLATIONS OF STATE STATUTES AND CITY CODE.
In analyzing the city's position it is important to note that the city's actions must be in
"strict compliance" with the relevant state statutes and applicable ordinances. In Hatch v.
Boulder Town Council, 21 P.3d 245 (Utah Ct. Ap. 2001), the Utah appellate court said:
The authority to regulate land use through zoning ordinances is conferred on
municipalities by the state through enabling statutes. See Utah Code Ann. 10-96

401-409 (1999). As such, "[c]ities must strictly comply with the statute
delegating them the authority to act." Jachimekv. Superior Ct.,... 819 P.2d
487, 489 (1991). Consequently, "[f]ailure to strictly follow the statutory
requirements in enacting the ordinance renders it invalid." Call v. City of West
Jordan, 727 P.2d 180, 183 (Utah 1986). See also Schwarz v. City ofGlendale,.
. . 950 P.2d 167, 169 (Ariz. Ct. App. 1997) ("Municipalities must strictly follow
the statutory procedure to enact a zoning ordinance."); Stockwell v. City of
Ritzville, . . . 663 P.2d 151, 151 (1983) (upholding the trial court's determination
that "the ordinance was invalidly enacted due to the Council's failure to comply
strictly" with the enabling statute).
It is important to note that zoning ordinances are not (as First Mate Barbosa would say)
merely "guidelines" that may be disregarded to suit the needs and interests of the city.
Thurston v. Cache County, 626 P.2d 440,444-45 (Utah 1981) (municipal zoning authorities are
bound by the terms and standards of applicable zoning ordinances and are not at liberty to
make land use decisions in derogation thereof); Brendle v. City of Draper, 937 P.2d 1044, 1048
(Utah Ct. App. 1997) (stated simply, the city cannot "change the rules halfway through the
game"); Springville Citizens v. Springville, 979 P.2d 332 (Utah 1999) (the city is not entitled to
disregard its mandatory ordinances).
I.
The "public facilities" zone assigned to the Harveys5 property at the time of
annexation was imaginary and make-believe.
Undisputed Fact #1. There was no such thing as a public facility (PF) zone in the city
at the time of annexation. (EX 35.)
Undisputed Fact #2. Pages 24-26 of the 1995 General Plan in place at the time of the
annexation identifies the "current zoning districts]" for "all land located within the municipal
boundary" and it does not list a "public facilities" zoning district. Similarly, pages 26-29 of the
1995 General Plan state that "six general land use designations have been assigned to land
located within the annexation policy declaration," and a "public facilities" zone is not listed.
(EX 1,1995 General Plan.)
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Undisputed Fact #3. Even when the General Plan was amended 6 Vi months after the
annexation was completed, the city had not yet adopted a PF zone. (EX 34,1997 General
Plan.)
Undisputed Fact #4. The PF zone was not created until nine months after the
annexation was final. It was first adopted in Ordinance 2-17-98A on February 17,1998, and
codified as Article 10-4J in the city code. This zone did not exist in the city prior to that time.
(EX 35.)
The city claims it annexed the Harvey land into a zone that did not exist. The PF zone
may have been a twinkle in the city council's eye, but the PF zone was not born until after the
annexation was complete. In light of the strict compliance required by the Utah cases cited
above, the Harveys ask for the following affirmative ruling:
Affirmative Ruling #1. The "public facilities" zone to which the Harvey land was
supposedly zoned was invalid because such a zoning classification did not exist at the time of
the annexation.

II.

The parks map is void because the planning commission and public never saw it.

Undisputed Fact #5. The planning commission never saw Attachment D, the Park and
Trail Location Map, because it did not exist on April 17, 1997, when the planning commission
considered the annexation ordinance. The resolution did not refer to an Attachment D. The
minutes indicate "An Attachment 'D' would be included with the Policy Declaration..." (EX
19, p. 2210563, 2210570.)
Undisputed Fact #6. The public at the public hearing never saw Attachment D, the
Park and Trail Location Map, because it did not exist on April 26, 1997, when the public
hearing was held. The resolution attached to the minutes for that meeting indicates it was
"revised 3-31-97," five days after the public hearing, but even then the resolution does not refer
to an Attachment D. The minutes indicate "There will be an Attachment D that will address
the park/open space and trails portion of the annexation." (EX 21, p.3.)
Section 10-9-402 of the Utah code states in part:
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(1) The planning commission shall prepare and recommend to the legislative
body a proposed zoning ordinance, including both the full text of the zoning
ordinance and maps, that represents the commission's recommendations for
zoning all or any part of the area within the municipality.
(2)(a) The legislative body shall hold a public hearing on the proposed zoning
ordinance recommended to it by the planning commission.
Jn Hatch v. Boulder Town Council, 21 P.3d 245 (Utah Ct. Ap. 2001), the appellate court
cited the "strict compliance" cases noted above and then said:
Utah's enabling legislation similarly requires that a map accompany the text of a
zoning ordinance when presented to the public and to the municipality's
legislative body for approval. See Utah Code Ann. 10-9-402. We conclude that
this requirement is mandatory rather than directory because "the existence of a
map is the essence of the enabling statute." Osborne, 784 S.W. 2d at 598.
Thus, an ordinance enacted without a map, or a map that does not accurately
"represent[] the commission's recommendations for zoning," does not strictly
comply with Utah's enabling statute and is, therefore, invalid....
The critical Attachment D that supposedly shows the Harvey land was to be dedicated
to the city as a park is "invalid." The planning commission and the public never saw the future
map that was referred to but not yet prepared. Six and one half months after the annexation
request, and five days before the annexation was finalized, there still was not an Attachment D
map addressing "the park/open space and trails portion of the annexation;" therefore the
Harveys ask for the following:
Affirmative Ruling #2. The parks and trails zoning designation of the annexation
resolution (Attachment D) is "invalid" because, contrary to Utah Code Section 10-9-402, the
planning commission did not recommend to the council an "ordinance including both the full
text of the zoning ordinance and maps, that represents the commission's recommendations."
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III.

A state statute required the Harvey land be zoned as "residential."

Undisputed Fact #7. At the time of the annexation 100% of the "common boundary"
of the Harvey land was to property in the city that was zoned "residential." (EX 25,
Attachment C, Zone Designation Map.)
According to Utah Code Section 10-9-406 (applicable at the time of annexation), where
"the legislative body does not assign a zone to territory at the time it is annexed, the territory
annexed to a municipality shall be zoned according to the zone of the annexing municipality
with which it has the longest common boundary." The city purported to zone the Harvey
property at the time of annexation, but the city designated a zone that was make-believe.
Therefore, under this section of the Utah Code, the invalid PF zone should have been replaced
by a designation of "residential" zoning. That was not done. Therefore the Harveys ask for the
following:
Affirmative Ruling #3. Utah Code Section 10-9-406 required the Harvey land be zoned
"residential" because that is the city zone "with which it had the longest common boundary."

IV.
The city violated its own ordinance that required the Harvey land "be classified
into the zone to which it is contiguous/9 which means a residential zoning classification.
Undisputed Fact #8. At the time of the annexation "the largest contiguous boundary"
of the Harvey land was to property in the city that was zoned "residential." (EX 25,
Attachment C, Zone Designation Map.)
Undisputed Fact #9. On June 20,1978, the city adopted Section 10-5-6 of the city
code entitled "Annexed Territory." The city land use code was rewritten and updated during
the time the Harvey annexation occurred, yet this section was not modified or amended. It
provides (Proposed Stipulated Exhibit 48, p. 2210303, 2210304.):
10-5-6: ANNEXED TERRITORY
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A. All land annexed to the city shall be classified into the zone to which it is
contiguous. Where the annexed land is contiguous to more than one zone, the
newly annexed land shall be classified into that zone having the largest
contiguous boundary.
B. The zone designation assigned pursuant to this provision shall remain in
effect until amended in accordance with the procedure for amending this title.
Property shall not be reclassified to another zone concurrently with or prior to
completion of annexation proceedings. (Ord. 6-20-78 A, 6-20-1978)
The nail in the coffin of the supposed PF zone is actually the city's own ordinance. If
the city had followed the mandates of its own ordinance, the Harveys' land would have been
zoned "residential" and they would have had the opportunity to use the land as they expected
at the time they filed their petition for annexation. Like the state statute, only stronger, this
ordinance clearly indicates that the Harvey land absolutely had to be classified as "residential"
because that was the "zone having the largest contiguous boundary." The ordinance could not
be more clear. It contains one "thou shalt not" and three "thou shalts" all mandating the same
conclusion, namely:
Affirmative Ruling #4. The city violated its own ordinance that required the Harvey
land "be classified into the zone to which it is contiguous," which means a residential zoning
classification.
THE CITY'S THREE VIOLATIONS OF CITY CODE AND POLICY REQUIRING
THE CITY ENTER INTO A CONTRACT WITH THE HARVEYS.
The city contends that the Harveys surrendered the right to develop their property when
they agreed to have their property annexed into the city. However, the only way the city could
have acquired the development rights to the subject property is by contract. City policy and
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directives required three different agreements be executed with the Harveys. There is no
evidence that the city took any steps to use any of these contract methods to obtain the
development rights associated with the subject property.
V. Although instructed to do so, the city never entered into an "annexation agreement"
whereby the Harveys consented or agreed to give up their development rights.
Undisputed Fact #10. The city did not follow city code requiring an annexation
agreement. It was city policy that "All annexations should have . . . an annexation agreement"
for properties as they are annexed into the city. (EX 3, pl2.)
Undisputed Fact #11. Chapter 10-11 of the ordinance considered at the November 20,
1997, planning commission amending the city code deals with annexations. Subsection 10-112,6(1) of that chapter states (Proposed Stipulated Exhibit 49, p. CEH 01647):
. . . Before taking any action to approve the [annexation] petition the Town
Council shall prepare an Ordinance of Annexation and also an annexation
agreement, or such other document considered by the Town as
appropriate, setting forth any specific terms, conditions or understandings
which are to be required as conditions of annexation.
Undisputed Fact #12. Section 10-11-3.2 of the ordinance states:
1. Intent
It is the intent of this Section 10-11-3.2 to provide a method whereby the Town
may acquire such lands, or interest therein, as are considered necessary to
adequately accommodate the needs of existing and subsequent occupants of the
land proposed for annexation, and also the general public for street, park, trail,
flood control and/or other similar purpose. Any conveyance of land, or interest
therein, to the Town pursuant to this Section 10-11-3.2 shall be considered
solely as a condition and requirement of annexation, except as provided
under Paragraph 4 below.
2. Conveyance of Land May be Required
All persons annexing territory to the town shall, as a condition of
annexation, convey to Town fee title (or easement where applicable) to such
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lands as are determined essential for street, park, and open space, trails, flood
control, fire control, and similar purposes.
3. Time of Conveyance
For all parcels signatory to the petition, the conveyance of the title to lands shall
occur prior to the time of recording the annexation plat.
Undisputed Fact #13. Such annexation agreements addressed specific requirements
for parks and open space (EX 5, p. 2210752 - Roberts Annexation Agreement; EX 5, p.
2210755 - Briggs Annexation Agreement; EX 11, p. 3 - Cedar Hills Development Company
Annexation Agreement.)
Undisputed Fact #14. At its very first council meeting considering the Harvey
annexation, the city council directed "There will be an annexation agreement" for the Harvey
land. (EX 5, p. 4.) The city staff and planning commission followed through and the very first
draft of the annexation resolution contained the following section (EX 17, p. 2210554):
7. Annexation Agreement
To more adequately define and facilitate implementation of the conditions of
annexation an annexation agreement shall be executed by and between the City
and the signatory properties. The Agreement shall be prepared and executed by
all affected parties concurrently with the action of the Council to approve
annexation of the territory.
Undisputed Fact #15. The planning commission modified the annexation agreement
language in its next meeting making it even more clear that there would be a specific
annexation agreement with Dave and Dixie. The amended provision reads as follows (EX 19,
p. 2210571):
7. Annexation Agreement
To more adequately define and facilitate implementation of the conditions of
annexation an annexation agreement shall be executed by and between the
Town and the signatory properties. It is anticipated that individual
agreements will be executed for each of the three major applicant [sic].
The Agreements shall be prepared and executed by the affected parties
concurrently with the action of the Council to approve annexation of the
territory.
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This was the text of the "Annexation Agreement" provision that was considered by the council
at its April 23rd meeting (EX 20) and at the public hearing on April 26th (EX 21).
Undisputed Fact #16. This same provision, modified slightly, was also included in the
annexation resolution that was ultimately passed on May 1, 1997. (EX 24.)
Undisputed Fact #17. The city admits that an annexation agreement was never even
drafted (Hildebrandt 14:20-21; 52:21-23), and was never provided to the Harveys.
The city was exactly correct that an annexation agreement was necessary for the
Harvey annexation. The city code required it. The planning commission made an annexation
agreement a pre-condition to annexation. The city council directed that an annexation
agreement be prepared. Everyone acknowledged the need for an annexation agreement, yet the
city did not even draft one. If one had been drafted and sent to the Harveys, the city would
have found out in a heart beat that the city was operating on false "assumptions." The Harveys
never agreed to convey away the development rights to their land, and the Harveys did not
know the city was "assuming" the Harveys would do so. If the city had prepared an
annexation agreement as required, this lawsuit would not exist; therefore the Harveys ask for
the following:
Affirmative Ruling #5, Although the city was required to prepare an annexation
agreement to "facilitate implementation of the conditions of annexation," the city did not
prepare nor provide to the Harveys such an agreement.
VI. Although instructed to do so, the city never entered into a "development agreement'9
whereby the Harveys consented or agreed to give up their development rights.
Undisputed Fact #18. The city planner stated, "a development agreement will need to
address the specifics of obtaining the surplus parkland" from the Harveys. The March 20,
1997, planning commission minutes state "Each of the three owners [of the annexed land] will
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address and solve their own issues, with three separate development agreements." (EX 17, p.
5.)
Undisputed Fact #19. It was common for the city to prepare a development
agreement for properties as they were annexed into the city or developed (EX 3, p. 10; EX 5, p.
2210759 - Crossland Development Agreement). The city manager stated, "the purpose of a
Development Agreement" is to "outline all the parameters" and "the specifics of what's
required by the city and by the developer as a project is completed. (Hildebrandt 52:15-20.)
Undisputed Fact #20. A development agreement was never prepared even though the
city planner and planning commission acknowledged such an agreement was needed.
The city had a second opportunity to put in writing "the specifics of what's required by
the city," and the city dropped the ball. If the city had prepared and forwarded to the Harveys
a development agreement addressing "the specifics of obtaining the surplus parkland," the city
would have learned in a heart beat, the city had no deal. The Harveys ask for the following:
Affirmative Ruling #6. Although the city acknowledged a development agreement to
"address the specifics of obtaining the surplus parkland" was needed, the city did not prepare
nor provide to the Harveys such an agreement.
VII. Although instructed to do so, the city never entered into a "purchase and use
agreement" whereby the Harveys agreed to give up their development rights.
Undisputed Fact #21. The annexing resolution stated, "The terms and conditions for
acquisition of the additional 11.62 acres by the Town will be in accordance with the terms of a
separate purchase and use agreement by and between Dave Harvey and the Town." (EX 24, p.
7.)
Undisputed Fact #22. Mayor Sears admitted the city never prepared a "separate
purchase and use agreement." (Sears 62:21; see also Hildebrandt 22:2-3.)
The city did not follow the city council directive, implemented by ordinance, that said
the city would prepare a separate "purchase and use agreement." Three times the city was
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directed to prepare a contract to address the issue of how and when the city might be able to
acquire the Harvey land. The city never followed through on any of the instructions to prepare
a written contract for the Harveys. Therefore, now there is no contract between the Harveys
and the city that relinquished the Harveys' development rights. The city failed to perform its
duty to get a written contract in place, and then the city blamed the Harveys for reneging.
Nothing could be further from the truth. The Harveys knew they never entered into any
contract to sell their land to the city for a park. The Harveys were unaware of these restrictions
until after they returned home from their mission and annexation was already final. (David
Harvey 2001 23:13-19.) Therefore, the Harveys ask for the following:
Affirmative Ruling #7. The city failed to follow its policies and instructions which
required the execution of three separate agreements (annexation agreement, development
agreement, purchase and use agreement), all of which and any one of which would have
protected the city's and the Harveys' rights.
THE CITY'S THREE ERRORS BECAUSE OF BAD "ASSUMPTIONS."
VIII. The Harveys never authorized any person to act as their representative or agent
during the annexation process.
Undisputed Fact #23. The Harveys never designated in writing a representative or
agent to handle the annexation process on their behalf. (David Harvey 2001 13:5-15.) They
were handling their own transaction themselves. (Barbara Harvey 28:18-22.)
Undisputed Fact #24. Sarah Jensen did not have written authority or power of
attorney to act or speak as an agent or representative of the Harveys' interests during the
annexation process. (Barbara Harvey 27:13-22.)
Undisputed Fact #25. Ken Briggs did not have written authority or power of attorney
to act or speak as an agent or representative of the Harveys' interests during the annexation
process. (Briggs at 18:6-13; 20:7-9; 36:3-6.)
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In O.I.C, Inc. v. Wilcox, 738 P.2d 630 (Utah 1987), a realtor approached a woman to
see if the realtor could list for sale property owned by the woman's father. The woman
"explained that her father . . . owned the property, but that she thought he would want her to
list the property for him. At [the realtor's request, the daughter] signed her name and her
father's name on a printed listing agreement." Later the father "independently sold the
property" and the realtor sued the daughter and father for a commission. The daughter "moved
for summary judgment based upon her affidavit that she had no written authorization to list the
property." The court granted the motion based on the statute of frauds which says in relevant
part (Section 25-5-1; emphasis added):
No . . . interest in real property... nor any trust or power over or concerning
real property or in any manner relating thereto, shall be created, granted,
assigned, surrendered or declared otherwise than by . . . deed or conveyance in
writing subscribed by the party creating, granting, assigning, surrendering or
declaring the same, or by his lawful agent thereunto authorized by writing.
Williams v. Singleton, 723 P.2d 421 (Utah 1986), reached a similar conclusion when
the husband, but not the wife, signed a document authorizing the agent to enter into an
agreement selling their home. The wife even filed an affidavit stating "she had instructed her
husband to accept the offer on her behalf and that [the agent] had likewise been informed of
her willingness to sell." The Utah Supreme Court ruled that based on the statute of frauds the
trial court properly held that the agent "had no authority to accept the offer on [the wife's]
behalf as [the wife] did not give her a written power of attorney to so act." The court ruled that
since the husband was a joint tenant with his wife, he "could not have accepted on her behalf
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or as her agent without written authority first obtained. There is no husband-wife exception to
the statute of frauds. Holmgren Bros,, Inc. v. Ballard, 534 P.2d 611 (Utah 1975); Coombs v.
Ousounian,... 465 P.2d 356 (1970)."
In the present case, if there is no "husband-wife exception" or parent-child exception
to the statute of frauds, then certainly there is no niece-uncle exception to the statute of frauds,
especially in this case where neither party claims an agency relationship existed. Therefore,
Cedar Hills cannot claim the Harveys gave up property rights based on representations or
supposed agreements of third parties not authorized to speak or act on behalf of the Harveys.
This same principal also indicates that at trial it would be inappropriate to receive in evidence
comments or assertions made by Mr. Briggs or Sara Jensen purporting to speak on behalf of
the Harveys. Since the Harveys had no agents, the only relevant communications are those
directly between the Harveys and the city. Therefore, the Harveys seek the following:
Affirmative Ruling #8. Since the Harveys did not give anyone a written agency
agreement or power of attorney regarding their land, the statute of frauds prevents the
enforcement of any supposed agreement purportedly made by third parties regarding the
Harvey property
IX. The city does not have a "vested right" in having the Harveys' property as a park.
In Scherbel v. Salt Lake City Corp., 758 P.2d 897, 901 (Utah 1988), the Utah Supreme
court stated that one cannot obtain 'Vested rights" in a concept plan or "conceptual drawings"
when "zoning review was not possible due to the preliminary nature of the drawings. The
court found specifically that "[t]he drawings for each project were otherwise too preliminary
and incomplete for full zoning review...'"
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The annexation resolution is not a contract between the parties. Rather it is a unilateral
declaration by the city outlining what it would like to see in the annexation area. There is no
evidence that Dave and Dixie Harvey were ever consulted or informed about any of the
decisions made by the city during the annexation process. The fact that the concept plan
provided for a park does not give the city a "vested right" in a park at that location. The city
does not own the property, nor has it entered into any agreement for the purchase of the
property. Allowing persons to obtain "vested rights" under a "concept plan" merely by taking
preliminary and incomplete action on the matter would defeat the very purpose of zoning
regulations. Therefore, the Harveys seek the following affirmative ruling.
Affirmative Ruling #9. Nether the Harveys nor the city acquired any "vested rights"
through approval of a "concept" plan.
X. The city has failed to mitigate any harm.
Undisputed Fact #26. After the annexation Briggs advised the city it would have to
enter into "negotiations" "with Dave Harvey upon his return from Montana" for the purchase
of the park land, and "Should the City and David Harvey fail to reach a reasonable agreement
for the purchase of his land," the city and Briggs would have to make other arrangements for
satisfying the park requirements. (EX 29, EX 30.) Briggs made other contingencies for
moving forward if the city and the Harveys failed to reach agreement. On the other hand, the
city failed to take any mitigating steps.
Undisputed Fact #27. After the annexation occurred, the city delayed action on other
projects "until the Town resolves the issues with the park." (EX 27, p. 2210595). The city
knew there was uncertainty. The city allowed Briggs to make other arrangements for
providing park space and the city allowed him and his successors to record five plats without
addressing the park or density issue, some as late as four months ago. (EX 36, 37, 38, 46, 47.)
Undisputed Fact #28. In the nine years since the city learned there was a problem
about taking the Harvey land for a city park, the city never considered or even discussed a
"plan B" or "any other options" if the city were to lose the Harvey land to disconnection.
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(Hildebrandt 61:16- 62:24.) In the city manager's words, "the plan B is very, very
nonexistent" (Hildebrandt 62:20) even though the Harveys have brought the issue to the
attention of the city officials for years .
The city mistakenly "assumed" Dave and Dixie had agreed to turn their land into a
park. Ten weeks after the annexation was finalized, when the city staff and Mayor Sears
learned first hand that the Harveys had never agreed to transfer away all their development
rights to the city for a park (Sears 41:20-25; 63:1-21), the city took no action to correct the
situation. The city took no action to protect their rights against those people who may have led
the city to believe such an agreement existed when it did not. Therefore, the Harveys seek the
following:
Affirmative Ruling #10. The city failed to mitigate any of the harm that may have
come about because of the city's failure to follow the code.
HARVEYS9 OPPOSITION TO THE CITY'S MOTION FOR SUMMARY JUDGMENT
HARVEYS' RESPONSE TO THE CITY'S STATEMENT OF UNDISPUTED FACTS
In reference to the city's undisputed facts, the Harveys respond as follows:
The Harveys do not dispute statements 1, 4, 10, 11, 12, and 13.
STATEMENT #2. The Harveys admit Statement #2 with the following clarification.
This statement is a red herring. It is misleading, as can be seen by the following undisputed
facts.
Undisputed Fact #29. The addendum required the "City . . . accept the Annexation
Concept Plan provided to the City of Cedar Hills as part of the annexation process." When
the Harveys signed the addendum on February 12, 1997, there was only one "concept plan" in
existence that could have been "provided" (past tense) to the city. That "concept plan" showed
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the park being built north of Harvey Boulevard on the land of other developers. (EX 4, map;
EX 5, map.) Even maps prepared by the city for other purposes showed the park was north of
Harvey Boulevard. (EX 9.)
Undisputed Fact #30. Other developers originally agreed to put the park on their land.
Developer Lonnie Oman said "He will work with the Town on the park..." (EX 3, p. 12.)
The November 20,1996, planning commission minutes on the Harvey III annexation state (EX
4):
(Handout - Concept map) Lonnie Oman discussed the area and the map
showing how the area will be developed. This area is about 50 acres.
Additional park area (1 acre) has been added to the upper park and then there is
a large 10 acre park. They are willing to sell this to the city.
Undisputed Fact #31. Even the "3-18-97" draft of the annexation resolution showed
the park on the land of James Harvey (14.1 acres for a park plus 9 acres for a cemetery) and
addressed the excess park land conveyed by James Harvey. (EX 17, p. 2210552,2210553.)
Undisputed Fact #32. James and Barbara Harvey "offered to do the park on our Phase
B of Orchard Place." (Jensen 21:6-7.) James and Barbara said they "were willing to do a park
. . . from there south to where they indicated they wanted Harvey Boulevard at the time," and
they told Mayor Sears that is what they would be "willing to do." (Jensen 22:17-22.)
Undisputed Fact #33. However, five months after Dave and Dixie started the
annexation process, the park requirements on the annexation were "dramatically changed."
(EX 21, p. 3.) Namely, a park that had always been planned to go on the land of third parties
was moved to Dave and Dixie's land without any notice to them. Mayor Sears admitted that
"the park has been relocated to south of the Harvey Boulevard, between Harvey Boulevard and
the canal. Previously it was north of that." (Sears 45:2-7.)
Undisputed Fact #34. The closing on the Briggs purchase contract and addenda
occurred on February 27,1997, (EX 14-16) well before the first draft of any "concept plan"
showing a park on Dave and Dixie's land.
The city has no evidence to support its claim that the Harveys agreed to have a park on
their land. That is why the city is offering evidence between third parties that refers to a
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"concept plan" that is nothing like what the city is trying to force upon the Harveys.
Therefore, the Harveys seek the following affirmative ruling:
Affirmative Ruling #11. The documentary evidence shows that for the first 5 months
of the 6 Vi month annexation process, the park was planned to be built north of Harvey
Boulevard on land of third parties.
STATEMENT #3: The Harveys admit Statement #3 with the following clarification.
It is misleading, as can be seen by the following undisputed facts.
Undisputed Fact #35. There was no "draft impact policy declaration" provided to the
Harveys with the notice. (EX 18.) No such document existed at that time.
Undisputed Fact #36. If the resolution adopting the annexation policy had been
provided to the Harveys (which it wasn't), it would have shown they could have developed
32.5 acres of their property into 87 units in standard residential lots with a requirement of only
0.8 acres being necessary for a park. (EX 17, p. 2210552.) The draft would have also stated
that "The Dave Harvey Parcel is deficient [in park space] in the amount of 1.28 acres/' the
deficiency would "be met by an in-lieu cash payment" that would be addressed in "the
annexation agreement provided for below." (EX 17, p. 2210553.)
Undisputed Fact #37. With the exception of this notice of the hearing, the city did not
communicate with the Harveys either verbally or in writing in any way about any aspect of the
annexation, including the city's intention to transfer all the development rights off of the
Harvey land or that the city would claim the Harveys had no choice but to sell their land to the
city for apark. (Sears 13:8; Hildebrandt 51:21.)
Undisputed Fact #38. The minutes of the January 16, 1997, planning commission
meeting indicate a developer, "Mr. Oman would like all the density applied to the Harvey III
piece and the park and other things are elsewhere. Rodney [the city planner] does not know if
the Harveys know that or not." (EX 6.) After the city planner raised this concern, the city still
never talked to the Harveys about density at all, nor did the city officials address the planner's
warning. (Sears 37:2-38:7.)
The city violated the Harveys' constitutional rights to due process when the city
completely abdicated and abandoned its responsibilities to give notice to a land owner of the
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city's intentions to strip the development rights from the land owner's property. The notice of
hearing gave no warning to the Harveys that the Harveys were about to lose the property rights
enjoyed by all their surrounding neighbors. Therefore, the Harveys seek the following:
Affirmative Ruling #12. The city denied the Harveys due process by failing to give the
Harveys notice of the city's intent to deprive the Harveys of their development rights.
STATEMENT #5: The Harveys dispute this statement for the reasons identified in
Undisputed Facts 1 through 22 above.
STATEMENT #6: The Harveys admit this statement with the important clarification
that the sale of the Harvey land to Briggs was closed on February 27,1997. (EX 14-16.) The
city ambiguously states the closing occurred in "the spring of 1997," thus glossing over the
fact that the Addendum to the Harvey/Briggs real estate purchase contract had already been
completely performed months before the annexation was finalized. The language in the
Addendum stating one of the conditions for the sale was that the city had to accept the concept
plan "provided" to the city as part of the annexation process was satisfied when the only
"concept plan" that had been "provided" to the city at that time was for a park north of Harvey
Boulevard. See Undisputed Facts regarding Statement #2 above.
STATEMENT # 7: The Harveys dispute this statement for the reasons identified in
Undisputed Facts 1 through 25 above, as well as the following:
Undisputed Fact #39. The annexation resolution does not refer to any transferred
development rights, nor does the resolution indicate that the Landco development would not
have been approved without the park. To the contrary, the annexation resolution specifically
indicates that "the park land requirement is to be met through the conveyance of a 2.47 acre
portion of land within the territory identified on the concept plan as park, said land to be
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conveyed at the time of final plat approval for the 104 unit condominium project." (EX 24.
annexation resolution.)
Undisputed Fact #40. The General Plan in place indicated the land in that area
immediately west of the Harvey land was already zoned for High Density Residential (three or
four units per acre) and Very High Density Residential ("multi-family housing, factory built
homes, and rental units"). (EX 1, p. 28, 55.)
Undisputed Fact #41. There was "not a single word in the city zoning ordinance
which allows for multiple family housing" (Briggs 30:4-5) so there is no way to know what the
density would have been if the city had actually followed "the code."
Undisputed Fact #42. There was no way to know what the density would have been
because the mayor indicated on the Briggs development the city was not following "the code."
Mayor Johnson stated that these two subdivisions are not under either the old
zoning ordinances or the new development code.... Doug Nielsen asked
how they can come in under no code at all. Mayor Johnson stated that that
was the whole point of the no zoning thing. What the3' gave us, even though it
was a design, was compatible with where we were headed, our old zone didn't
address it. Really you couldn't do this subdivision under our old zoning
ordinance but our new ordinance wasn't in place. That was the whole point of
bringing them in with no zone, but a very detailed annexation agreement, that
we would not normally do. The annexation agreement substitutes for the zone
for these developments only. That was the whole point of doing them without
the zone. That was to get a more progressive design that headed in the direction
of the new code. Doug Nielsen asked what is there that the new code would not
be compatible. Mayor Johnson stated that she has no idea because she
hasn't seen a draft.
STATEMENT #8:

The Harveys dispute this statement. Statement #8 says the

resolution "anticipated" that the city would purchase the rest of the Harvey land, but the
resolution also "anticipated that individual annexation agreements will be executed for each of
the major applicants" to "more adequately define and facilitate implementation of the
conditions of annexation." (EX 24, p. 8.) That did not occur. The resolution also anticipated
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that the city would concurrently enter into a "separate purchase and use agreement between
David Harvey and the Town" with the "terms and conditions for the acquisition of the
additional 11.62 acres by the Town." (EX 24, p. 8.). That also did not occur. While the city's
unilateral statement may have "assumed" a potential purchase, the city has never taken any
steps to contractually obligate the Harveys to sell them their land. (See Undisputed Facts
#10-22.) Instead of the word "anticipate," the more appropriate wording for Statement #8
would be to insert the word "assumed"; namely, "The Annexation Resolution further
[assumed] that Cedar Hills would purchase the remaining portion of the Harveys' annexed
property not sold to Landco."
Undisputed Fact #43. In their depositions Mayor Sears and George Briggs used
variations of the words "assume," "assumed," and "assumption" literally dozens of times in
discussing the city's "assumption" about the Harveys willingness to have their land used as a
park. (Sears index, p. 2; Briggs index, p. 2..) For example, at page 115, line 25 Mayor Sears
states he met with Dave Harvey shortly after Dave returned from his mission because Mayor
Sears "just wanted to find out whether [Dave] was interested in selling his land, as the city had
assumed he was..." At page 154, line 2 the mayor states "All of our actions leading up to this
point has been the assumption there will be a park in that land." At page 98, line 24 the
mayor states, "the city was working off the assumption that [the Harveys] were being
represented in the process."

STATEMENT #9: The Harveys absolutely dispute this statement. This whole well
agreement is a massive red herring of Moby Dick proportions, as is evidenced by the following
undisputed facts.
Undisputed Fact #44. All the evidence shows Dave Harvey never saw the annexation
resolution at the time he signed the well agreement because it was not attached. The version of
the well agreement given to Dave did not contain a copy of Attachment D, the annexation
resolution. Exhibit 22 is the copy of the well agreement actually provided to the Harveys. It
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has "Dave" written on the top. Attached to the Dave Harvey version of the well agreement is a
transmittal letter from the city planner to the Harvey engineer in which the city planner states,
"We assume that you already have a copy of Attachments A and D." (EX 31 Despain letter,
Hildebrandt 57:18-21.)
Undisputed Fact #45. Likewise with Dave's brother, James, his version of the well
agreement did not have the exhibits attached. (Barbara 19:16- 20:5; 29:18.)
Undisputed Fact #46. Likewise Dave's brother, J.H., cannot remember the resolution
being attached to his version of the well agreement. (J.H. 21:7- 9.)
Undisputed Fact #47. Likewise with Dave's brother, Ken, his version of the well
agreement did not have the exhibits attached. (EX 32.)
Undisputed Fact #48. Even the version of the well agreement provided to the city
attorney for his review prior to council approval did not have the annexation resolution
attached. (Proposed Stipulated Exhibit 50, p. CEH01418 - CEH01439.)
Undisputed Fact #49. Even the version of the well agreement provided to the city
council for their final review at the September 10,1997, council meeting did not have the
annexation resolution attached. (Proposed Stipulated Exhibit 50, p. CEH01398 - CEH01438.)
Undisputed Fact #50. The city manager admitted the city does not "have any evidence
to show that Attachments A and D were ever provided to the Harveys" (Hildebrandt 55:9-11;
58:6-14.)
Undisputed Fact #51. Mr. Harvey executed the well agreement over five months after
the annexation was finalized. Mrs. Harvey did not execute the well agreement. There is no
"husband-wife exception" to the statue of frauds. (Ex 31, 32, 33.)
Undisputed Fact #52. Assuming Mr. Harvey saw the Attachment D when he signed
the well agreement (which he didn't), Mr. Harveys signature on a well agreement does not
indicate agreement with all of the terms of the annexation resolution. The actual terms in the
well agreement refer only to the portions of the annexation resolution dealing with the transfer
of water rights to the city. (Ex 31, 32, 3 3.)
Undisputed Fact #53. By the time this agreement was signed, the Harveys had
returned from their mission and advised Mayor Sears and the city that the city was mistaken if
it had ever assumed the Harveys agreed to give away the development rights on their property
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or give away the right to do something with their land besides sell it to the city for a park.
(Sears 63:1-21.)
The city is using the well agreement to try to show a contract existed because the city
failed in every other opportunity to enter into a contract with the Harveys. In spite of
numerous instructions and directives to enter into a contract with the Harveys, the city did not
do it. The city never even conveyed a proposal to the Harveys. The city is pointing to this
well agreement because they have no contract to point to. The city is grasping at straws.
ARGUMENT
The purpose of the disconnection statue is to allow property owners or residents to be
excluded from a municipality. See generally C. Rhyne, The Law of Local Government
Operations, §§ 2.32-2.47 (1980) as quoted in Chevron U.S.A., Inc. v. City of North Salt Lake,
711 P.2d 228, 230 (Utah 1985); Mesa Dev. Co., Inc. v. Sandy City Corp., 948 P.2d 366, 368
(Utah 1997). In their motion for summary judgment, the city cites Chevron to support its
position that disconnection is not a substitute procedure for attacking an annexation; however,
the facts presented in Chevron are wholly distinguishable from those in the present case. In
Chevron, the complainants were seeking to nullify an annexation and used both a direct attack
on the annexation and a petition for disconnection as an alternative means of achieving that
end. Ultimately, the Utah Supreme Court held that the annexation was invalid, and Chevron
prevailed in the case. In doing so, the Utah Supreme Court also indicated that, in that specific
case, there was no justification for resorting to the disconnection statutes, and disconnection
was therefore inappropriate. Id. at 231. Specifically, disconnection was deemed inappropriate
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in Chevron because the annexation itself was being challenged and the annexation statute
provided a direct mechanism for such a challenge. Id,
In the present case, the Harveys are not challenging the validity of the annexation itself.
The Harveys are seeking disconnection as a challenge to the imaginary zoning restrictions
imposed in the already annexed area. The Harveys' Request for Disconnection (Exhibit 40)
states:
We request this disconnection because Cedar Hills has proved unwilling
to work with us in our attempts to use the property according to our rights as
property owners. While we were out of the state on a religious assignment from
1994 to 1997, Cedar Hills annexed and designated our property as the future
location of a city park and zoned the property public facility.... Since our return
in 1997, we have repeatedly attempted to remedy the situation by meeting with
city planners and attending various meetings with city officials.... The city has
failed to reach any reasonable solution and refixses to re-zone the property.

The Harveys are further motivated by a desire to reunite all of their property under the control
of a single city government. " The property was separated when Cedar Hills annexed part of it
and left the remainder in Pleasant Grove.... By approving the proposed disconnection, the plats
will be united as they once were under a single city government and taxing unit." Id.
The Harveys9 disconnection request is not an attack on the annexation itself. The
Harveys simply desire to develop their property, which was the purpose for their annexation
petition in the first place. The procedures employed by the city when it designated the zoning
for the Harveys' property were improper and contrary to its own ordinance. Since that time,
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the city has repeatedly refused to consider any solution other than the use of the Harveys'
entire parcel as a park.
The Utah Supreme Court has held that it is absolutely appropriate for property owners
to file disconnection actions in order to address grievances over the zoning of property
previously annexed by a city. In Mesa Dev. Co., Inc. v. Sandy City Corp., the property owner
requested his property be annexed into Sandy City and be zoned for suburban development.
948 P.2d 366, 367 (Utah 1997). The city proceeded to annex the property, but rejected the
request to zone the area for suburban development. The property owner brought an action
under the annexation statute challenging the annexation. The Utah Supreme Court indicated
that the challenge to the annexation statute was inappropriate under the circumstances and
specifically indicated that the appropriate action would be to petition the district court for
disconnection. Id. at 370. The court held that challenging zoning in already-annexed areas
"would not be merely a substitute procedure for attacking an annexation. Rather, it would air
Mesa's grievance in a forum that, unlike the current annexation challenge, is explicitly
designed to allow public debate on the policy implications of altering established city
boundaries." Id. at 371.
The reasoning of the Mesa case is clearly more applicable than Chevron to the present
matter. The city suggests that disconnection can never be used to challenge property that has
been annexed into a municipality for fear that "an endless round of annexation, disconnection,
and re-annexation" would occur. If this court were to accept these arguments, the
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disconnection statute would be rendered practically useless. All land that is the subject of a
disconnection action was annexed into a city either at the time of incorporation or
subsequently. The holding in Chevron does not prevent property owners from ever using the
disconnection statute, rather it simply suggests that disconnection is not appropriate where the
complainant is positioned to avail himself or herself of the mechanisms provided by the
annexation statute for challenging annexation. Where the disconnection action is brought to
remedy a grievance based on an unjust action by the municipality, it is entirely appropriate.
A disconnection action is appropriate because there have been changed and unusual
circumstances.

The Utah Supreme Court has stated that "changed, and unusual or compelling
circumstances might justify the disconnection of previously annexed property." Chevron
U.S.A., Inc. v. City of North Salt Lake, 711 P.2d 228, 231 (Utah 1985). In this case, the
circumstances have dramatically changed from the time the Harveys initially petitioned for
annexation nine years ago. At that time the Harveys had a reasonable belief that after
annexation their property would be zoned medium-density residential because that it what the
city's general plan provided for. The current circumstances are dramatically changed. The
Harveys' property is purportedly restrictively zoned as "public facility." The Harveys would
not have requested annexation if they could have anticipated that doing so would render their
land unusable for anything except to be sold to the city for a park. The circumstances
surrounding the annexation and zoning of the Harveys' property are unusual and provide a
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compelling reason for a disconnection to be granted. These dramatically changed
circumstances that have resulted from the improper and unusual handling of the Harveys'
property by Cedar Hills constitute an unusual reason to allow disconnection. The Harveys'
petition to disconnect is properly filed and does not constitute an attack on the annexation
CONCLUSION
The Harveys have appropriately filed a request for disconnection as a result of their
inability to reach a resolution with the City of Cedar Hills over the status of their property.
This disconnection action does not challenge the annexation that brought the subject property
within the city limits. In this cross motion for summary judgment the Harveys ask for this
court to affirmatively rule as follows.
1. The "public facilities" zone to which the Harvey land was supposedly zoned was
invalid because such a zoning classification did not exist at the time of the annexation.
2. The parks and trails zoning designation of the annexation resolution (Attachment D)
is invalid because, contrary to Utah Code Section 10-9-402, the planning commission
did not recommend to the council an "ordinance including both the full text of the
zoning ordinance and maps, that represents the commission's recommendations."
3. Utah Code Section 10-9-406 required the Harvey land be zoned "residential"
because that is the city zone "with which it had the longest common boundary."
4. The city violated its own ordinance that required the Harvey land "be classified into
the zone to which it is contiguous," which means a residential zoning classification.
5. Although the city was required to prepare an annexation agreement to "facilitate
implementation of the conditions of annexation," the city did not prepare nor provide to
the Harveys such an agreement.
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6. Although the city acknowledged a development agreement to "address the specifics
of obtaining the surplus parkland" was needed, the city did not prepare nor provide to
the Harveys such an agreement.
7. The city failed to follow its policies and instructions which required the execution
of three separate agreements (annexation agreement, development agreement, purchase
and use agreement), all of which and any one of which would have protected the city's
and the Harveys' rights.
8. Since the Harveys did not give anyone a written agency agreement or power of
attorney regarding their land, the statute of frauds prevents the enforcement of any
supposed agreement purportedly made by third parties regarding the Harvey property.
9. Nether the Harveys nor the city acquired any "vested rights" through approval of a
"concept" plan.
10. The city failed to mitigate any of the harm that may have come about because of
the city's failure to follow the code.
11. The documentary evidence shows that for the first 5 months of the 6 Vi month
annexation process, the park was planned to be built north of Harvey Boulevard on land
of third parties.
12. The city denied the Harveys due process by failing to give the Harveys notice of
the city's intent to deprive the Harveys of their development rights.
13. The reasons stated above constitute "changed and unusual circumstances" making a
disconnection action appropriate.

At the beginning of this memorandum, counsel cited to a scene from Pirates of the
Caribbean to explain the "cavalier" attitude displayed by the city towards its own laws, rules,
and procedures. After compiling these facts that actually speak of a great injustice, perhaps the
more appropriate reference should be to an earlier scene in Pirates of the Caribbean, where the
contempt for the rule of law is more hostile and blatant. The first mate says " . . . and there's
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the Code to consider," to which the fair damsel replies, "The Code!!! - You're pirates! Hang
the code - and hang the rules! They're more like guidelines anyway."
In light of the foregoing, the City of Cedar Hills' motion for summary judgment should
be denied and the Harveys' cross motion for partial summary judgment should be granted.
The City of Cedar Hills should not be allowed to treat the rule of law as "guidelines."
DATED this

\L

day of August 2006.

DUVAL HAWS & MOODY, P.C.

GORDON DUVAL
Attorney for the Harveys

CERTIFICATE OF SERVICE
I certify that on this 16th day of August 2006 a true and correct copy of this
HARVEYS' CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT (WITH
MEMORANDUM) AND OPPOSITION TO CEDAR HILLS' MOTION FOR
SUMMARY JUDGMENT was faxed to:
Eric T. Johnson. Esq.
SMITH HARTVIGSEN, PLLC
215 South State Street, Ste 650
Salt Lake City, UT 84111
Hard copy with exhibits will be hand delivered.
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1 you went on your mission, during your mission, after
1
Q. Do you know what a —
2 your mission, during your mission, how this property
2
A.I don f t know what this is.
3 would be zoned when it was annexed?
3
Q.Do you know what an impact policy declaration
4
A.No. No. No. No.
4 is?
5
Q. Did you have anyone here in Utah, at Cedar
5
A.I don't
6 Hills, representing you at public hearings?
6
(Exhibit 4 marked.)
7
Q.Mr. Harvey, I ask you to look at what has been
7
A. No.
8 marked as Exhibit No. 4. Have you ever seen that
8
Q. Was Sarah Jensen representing you?
9 document before?
9
A. No.
10
A. No.
10
Q. Was Barbara Harvey representing you?
11
(Exhibit 5 marked.)
II
A. No.
12
Q. Mr. Harvey, I ask you to look at what has been
12
Q. You never ~
13
MR. DUVAL: Speak verbally.
13 marked as Exhibit No. 5. Have you ever seen that
14 document before?
14
THE WITNESS: I never gave permission for
15
A. I'm guessing it's Landco's purchase of m y
15 anyone to represent me.
16 ground. Yes, it is.
16
Q. Did you try to find out anything about the
17
Q. Do you recall that document?
17 annexation yourself?
r
18
A.
Yes.
18
A.No. When you re on a mission, you don't think
19
Q. Would you look at the bottom of the first
19 home, you think mission.
\2Q page. This isn't the best copy that you're looking at,
20
(Exhibit 3 marked.)
21
Q. I show you what has been marked as Exhibit No. 21 but can you see your initials at the bottom of the page?
22
A. Yes.
22 3. Can you identify that for the record.
23
Q. Do you recall signing that?
23
A. (Witness reviews document.)
24
A.I don't, but I guess I did.
24
Q.Have you seen that document before?
25
Q. Woidd you look at the second page, please. Do
[25
A.I don't know what it is.
Page 14
Page 161
1
Q. Why don't you take a minute and read it and
1 you see your signature at the bottom of that page?
2
A. Yes.
2 then we'll talk about it.
3
Q. Is that an accurate re n resentation of v o u r
1
| 3
A. (Witness reviews document.)
4 signature?
4
Q. Let me ask you, Mr. Harvey, do you see the
5
A. It looks like it.
5 signature at the bottom of this document, Exhibit No. 3?
6
Q. As far as you recall, is March 24th, 1997, the
6
A. Yes.
7 date that you signed that?
7
Q.Is that your signature?
8
A. I guess.
8
A. As far as I can tell.
9
Q. Do you have any reason to believe it wouldn't
9
Q.Do you remember signing this document?
10 be an accurate date?
10
A.No. See, that's while I was on my mission. I
11
A. No.
11 wasn't home yet.
12
Q. That's when you were on your mission; is that
12
Q. The date that you have written next to your
13 correct?
13 signature is March 28, 1997.
14
A. Yes.
14
A. We didn't get home until July 1st, 1997.
15
Q. Do you know who sent you this document?
15
Q.Isn't it true, though, Mr. Harvey that you
16
A.I guess Ken Briggs. It's his paper there, his
16 were receiving documents regarding the annexation while
17 name is on it.
17 you were on your mission?
18
Q. Were you communicating with Ken Briggs while
18
A.No.
19 you were on your mission?
19
Q. Isn't it true that you were receiving
20 documents from Landco while you were on your mission
20
A.I don't remember. I don't. I was thinking
|21 with regard to the purchase of the Landco property?
21 that
122
A. On that I don't remember.
22
Q. You've entered into the purchase of a
23
Q. So you don' t remember signing this document;
23 contract. Did you have any negotiations with anyone
24 is that correct?
24 about the terms of this contract before you signed the
25
A.I don't.
[25 actual document that you can recall while you were on
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1
Q. Your wife testified, and you were here when
1
Q. And yourself?
2 she testified, that she told Sarah Jensen that you did
2
A. Yes.
j
3 not want to sell the park to the city.
3
Q. And what was the purpose in meeting with
4
A. We didn't want a park on our ground.
4 Mr. Despain?
5
Q. You told Sarah Jensen that?
5
A. Discuss the well.
6
Q.Thepurchaseof the well?
6
A.No - we probably did, didn't we? Uh-huh.
7
A. As I recall.
7
Q.I want your understanding.
8
Q. And your memory is that that was the first
8
Do you remember talking to Sarah Jensen and
9
time
you knew that some of your property had been zoned
9 telling her that, that you didn't want a park on your
10 for public facility?
10 ground?
11
A. Yes.
II
A.Not particularly - I told - I remember
Q. What did you say to Mr. Despain when he told
12 telling Barbara, her mother, I didn't want a park on the 12
13 you that?
13 ground.
14
A. I said, "What did you say?"
14
Q. And when did that conversation occur?
115
Q. And what was his response?
15
A.I don't know.
\16
A. He said, "We've rezoned your property and I
16
Q. Was it while you were on your mission?
17 feel sorry, Dave, we rezoned it, though, because it will
17
A.I don't know. I ' m hazy on that. I don't know
18 lower the value of your property."
18 when it was said.
19
Q. What else was said, do you recall?
19
Q. When you returned from your mission, if I 20
A. That was all.
20 back up and strike that
21
Q. Did he use the term "rezone"?
21
If I understand your testimony, you didn't
A. I haven' t the foggiest idea.
22 know while you were on your mission that the city was 22
23
Q. That's your best memory of what he said, not
23 annexing and zoning your property, part of your
24 his exact words; is that true?
24 property, as public facilities. Is that an accurate
25
A. I'm just grabbing.
25 statement?
|

Page 22

Page 24 J

1
Q. You were just what?
1
A. Repeat, please.
2
A. Grabbing words in the air.
[2
Q. You didn't know - your testimony is that you
3
Q. Did you sign a contract for the sale of the
1 3 didn't know, while you were on your mission, that the
4 city was annexing your property and zoning part of it as 4 well to the city?
5
A. The four brothers did.
5 public facilities.
6
Q.I don't have a copy of that document, so I'm
6
A.No, I didn't know.
7 not trying to —
7
Q. So when did you first learn that the city had
8
A. We' ve all four signed i t
8 zoned part of your property public facilities?
9
Q.But I have heard about the document.
I9
A. As I recall, when I heard it from Rod Despain
10
A. We each had a percentage of the well, so we
10 after our mission.
11 all signed it together as well.
II
Q. You heard it from Rod Despain?
12
Q. Do you remember if that document made
112
A. Yes.
13 reference to the policy declaration?
13
Q. You had a conversation with Mr. Despain?
14
A. I don't think it did. I'll just say no, I
114
A. It was mentioned.
15 don't know. As far as I recollect, all we were
15
Q. Where was that conversation at?
1
16 assigning was the well.
16
AWhat?
1
17
Q. Mr. Harvey, have you had the property that you
17
Q. Where did you have that conversation with
18 are attempting to disconnect appraised by a formal
H8 Mr. Despain?
19 appraisal?
! 19
A. In my brother J.H.' s house.
20
A.It's in the process.
20
Q. Which brother?
21
Q. And who is doing that?
i21
A.J.H.
22
A.I don't know.
22
Q. Who was present at that time?
23
Q. Is that someone your attorney has retained to
23
A. The four brothers.
24 do that?
24
Q. And that would be J.H.?
A. Yes.
25
A. Ken, Jim.
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1
2
3
4
5
6
7
8
9
10
11
12
13

the Murdock canal.
A.' Uh-huh.
Q. This property here is more or less the property on
which the Deerfield Elementary School currently sits.
A. Uh-huh.
Q. Okay. With those reference points, can you point
to the property that you annexed into — you and your husband
annexed into Cedar Hills?
A. Uh-huh.
Q. Can you point where those were?
A. Uh-huh. This is our subdivision right here,
Orchard Place, and this is Temple Ridge where — I'm not sure
exactly how much of this was Temple Ridge because — is this

14 the park right up here? The — I mean the — some of this
15 land was landlocked, and it was already in as what used to

1
2
3
4
5
6
7

1st of May, 1997, which was before the well purchase
agreement was entered into. Perhaps they were in
negotiation, but they didn't happen at the same time.
A. Oh, no. They were in negotiations from like
probably '95, '96, is when they started talking with them
about the well.
Q. Okay.

8
A. And that last thing is maybe the third or fourth
9 revision of, you know, what was going to be the well
10 agreement. I t just took forever to get done.
11
Q. Okay. So when - you say you have a copy of this
12 well purchase agreement?
13
A. I'm sure we do.
14
Q. Okay.
15

A. Uh-huh.

16 belong to Ken and 3. H. But I'm sure at least this much
17 right here was what we soid to Lonnie Oman, and then this is

16
Q. And do you recall if this attachment is on that
17 agreement?

18 oursrighthere.
19
Q. Okay. Can you identify the area that was sold to
20 KenBnggs?

18
A. I don't think so. I think we have just this
19 stapled together and then that, just like that.
20
Q. Okay, S o 21
A. I haven't looked at that file for a long time, but

21

A. Well, I would think right here.

22
Q. Okay. And what you're pointing to is what you
23 refertoasBridgestone?

22 J T m j n n t sure t h a t r h g y ' t g ^ Q D n p r f a r i . I think they're j u s t in

24

A. Uh-huh.

24

25

Q. Okay. Do you see this darkened area in the bottom

25 Resolution 5-1-97A, your recollection isjhat it is separate

2 3 the file like that and like that.
Q. Just to clarify for the record, you're saying that

17
1

2
3
4
5

6

right-hand corner of that?

A. Uh-huh.
Q. I believe that someone has penciled in what - what
pnnpgns to me to be the word nsrk with an arrow pointing to
that darkened area.

1
2
3

from the well purchase agreement, but you have both?
A, Uh-huh^,
Q. Okay. """"""

5

know if it's actually part of it or not.
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A. Uh-huh.

6
Q. Right. Okay. I was just trying to - we used a
7 lot of this and that, which on the record is very difficult
8 to understand 9
A. Oh, fine.
10
Q. - later 11
A. Okay.
12
Q. - what you were referring to.
13
A. Yes.
14
Q. And so I just wanted to make that clarification.

7
Q. My question is, do you recall seeing a schematic
8 something like this bsck at the time 9
A. I've seen this exact document. We have a copy of
10 this.
11
Q. Oh, do you?
12
A. Uh-huh.
13
Q. Okay.
14
A. And I don't think — I guess they did this in

15 connection with the well. Did they? Because I didn't ever
16 sign this, but my husband did, just — I think just the
17 brothers' signatures are on ft, but I have seen it because we
18
19
20
21
22
^3
24
25

19

have this in our files.
Q. Okay. Perhaps what will assist you, Exhibit 19,
the front page, is a water rights and well purchase agreement
dated the 3rd day of October, 1997, between your husband and
his brothers and Cedar Hills.
A. Uh-huh.
Q. This was an attachment referenced in that document.
However, I will note that the resolution was adopted on the

15 Going back to Resolution 5-1-97 A - no. I dont think I will
16 go back to it.
17
18

MR. JOHNSON: I'm trying to think If there's
anything else to ask.

19
MR. DUVAL: May we just take a break? I will check
2 0 with my client.
21
MR. JOHNSON: Okay. Sure. I'll step out for a
22 moment.
23
(Recess, 4:50 p.m. to 4:56 p.m.)
24
MR. JOHNSON: I don't have any more questions.
25
EXAMINATION
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20
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1 1

Q. Right. Right Okay. From your understanding, was

1

attorney. And we just relied on them to take care of it for

; 2

David okay as long as it was public use, but not a cemetery?

2

us because, like I say, Jim — Jim was sick, and I was an air

3

head.

| 3

A. Weil, I - like I sav,Jwas getting my mfnrmatinn
h

h

4 jFrngi K^p-S^ggs, "** *»
5
6

It was okay.

4

Q. Okay. And you also spoke with Sara about these

1 5

MR. DUVAL: Asked and answered. I think we

6

A.

Q. To Jeff Jensen?

8

A. Yes.

already - we had a discussion about -

9

Q. r m not sure I beiieve that last part. Okay. So
you and your husband gave power of attorney to Sara?

7

things. What did she teii you?

7
8

gairi

9

MR. JOHNSON: And I'm learning new things, and I'm

ToJeff^

Q. Okay.

10 just trying to clarify in light of her subsequent testimony.

10

11

A. Okay.

11 I would sign Barbara Harvey, so we have a lot of documents

12

Q. (By Mr. Johnson) So what did Sara tell you about

13
14

12

these things?

13

A. Just that_Ken had told her that it was ail okay,

14

A. And Jeff would sign whatever Jim needed to do, and
that are signed by Jeff for Jim.
Q. Okay. Okay. Do you know if Jeff or Sara ever
actedwith power of attorney for David or Dixie Harvey?

15

that Dave and Dixie had signed off on everything, and it was

15

A. Oh, I don't think so.

16

okay,

Q. Okay.
A. I - Q. Would - to your understanding were_David and Dixie

17

Q. That's what Sara told you?

16
17

18

A. Uh-huh.

18

19

Q. Okay.

19 Jjajvey handling these transactions themselves?

20

MR. DUVAL: That Ken told her?

20

21

MR. JOHNSON: Please allow the witness to testify.

21

22

A. Weil, of course, because you know, Sara didn't have
any official — she was — didn't have a power of attorney or

22 ^nyjtbingi Her —

A. I realize that it sounds like, he said, she said,

23 you know, but —
24
Q. (By Mr. Johnson) Right, and I'm just - I'm trying
25 to clarify.

23

Q. So just to foiiow up, from your understanding,

2 4 David and Dixie Harvey were not relying on someone else in
2 5 the transaction - in their transaction with Ken Briggs or in

25
1

A. I know,

2

Q. Just what you knew, from who you learned it and,

3

you know, you said just a few things here at the tail end

4
5
6
7
8
9
10

27
i 1

annexing into the city?

2

MR. DUVAL: Object to the extent calls for

3

speculation. I'm not sure she knows what Dave and Dixie

that were fresh to me, and so I was just trying to follow up

4

were - who they rely on.

on those.

5

A. Okay. It's like I was explaining to — tell me

6

your name again.
MR. DUVAL Mr. Duval.
A. Mr. Duval. My husband was going through open heart

MR. JOHNSON: I asked to her knowledge.
A. As far as the annexation goes, I know Jim's

7

brothers had told Dave that it was a requirement for selling

8

the well that they annex into the city, and I know that's why

9

they agreed to annex into the city, because of the well

surgery and all this stuff at this time, and all of these

10

11 things were just so secondary to me. I just, I am afraid I

11

12

wasn't on top of it like I should have been. I t just was not

12

13

my priority at the time.

13

agreement. Anything other than that, I just don't know.
Q. (By Mr. Johnson) My follow-up questions went a
little longer than I expected.
A. That's okay.

14

Q. (By Mr. Johnson) Okay.

14

Q. I appreciate your patience. Would you be willing

15

A. So there's just an awful lot of it that I just

15

to make copies of the documents that you have related to the

16

water rights and well purchase agreement and the resolution

16 don't remember.
L7

Q. Were you and your husband relying on Sara?

17

that we referred to and any others? Would you be willing to

L8

A. Ohr absolutely. When Lonnie Oman came and wanted

18

make copies for us?

.9

to buy our property, my husband had just had open heart

19

! 0 surgery and was just as weak as a kitten, but he did want to
! 1 sell and develop the land and get it into the hands of our
3

2 0 things.
21

2 children.
And so he asked Sara and Jeff to just take care of

4 it for us, gave Jeff, who is Sara's husband and our

A. Oh, yeah, but I'm sure they're those exact same
Q. Right. We just like to - one of the reasons I

22

ask, J. H. brought a copy of this, and it had a different

23

number on it. I t was the same document, but - and so we

2 4 just like to have a look at those \f we could.

5 accountant and financial advisor, gave him his power of

25

A. What does his say?

26J
7
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Q. Well, his said Copy No. 1. This says Copy No. 2.
2
A. Oh, see, I thought mine was Copy No. 2.
' 3
dj. It may be, and so that's why I was asking if you
4 would be willing to make copies of those documents.
5
A. Yeah.
6
Q. And bring them into the city.
A. Sure.
7
8
Q. You could just leave them at the front desk.
9
A. Okay.
10
MR. DUVAL: For the record, if I could just ask
11 that they not be attached differently than they are in her
12 files. In other words, if there are documents that are not
13 attached or stapled together, don't staple them together, and
14 bring them in. Maybe we just need to have them. Bring them
15 in, and we can make copies.
16
MR. JOHNSON: If you want to take them, Mr. Duval,
17 and have him do that, that would be fine.
18
THE WITNESS: Okay. Well, I know they're separate.
19
MRS. DIXIE HARVEY: Just take them to Mr. Duval.
20
THE WITNESS: Okay.
21
MR. JOHNSON: Yeah. Okay. That would be fine.
22
23
(The deposition concluded at 5:09 p.m.)
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1

Q. ,And we'll ipok at some documents here in a little

1

Sara had the right to speak for and in behalf of both David

2

bit. I wanted to focus in for a moment, though, on something

2

and Dixie regarding both — everything that was done with

3

you said earlier and then I'll ask a follow-up question after

3

regard to the annexation, sale of the property and everything

4

that as well. And that is, you had indicated that Sara

4

else. I always had that feeling, and in talking to the city,

5

Jensen said to you that she represented David and Dixie

5

I always felt that they believed that same thing.

6

Harvey. Did she ever indicate that she in fact had a power

6

Q. In terms of focussing in on the time frame of the

7

of attorney act on their behalf?

7

negotiations that led up to Landco's purchase of property

8

A. Lets me say this with regard to t h a t I am not

9

8 from David and Dixie, during this time frame, which as I

sure how that came about, but I can say toa£*mt only myself,

10

9

but other people within the city had

understand it, would have been late 1996, early 1997, how

10 frequently during that time period would you have been in

1 1 somehow that — that David had given her the power of

11 contact with Sara Jensen?

12

12

attorney. And I can't tell you that I can remember a

A. There were times probably I communicated with her

13

conversation where she .said that to me, but there is no

13 on a daily basis, but I would say that almost every week

14

quesiiotLjhat I — that not only I , but other people in the

14

15 rityjelt thaffway and that Sara had somehow communicated

during that period of time w e probably communicated with

15 regard to that in some fashion.

16 that to the city and to me.

16

17

17 other business transactions or deals involving Sara Jensen?

IB

But there is no question that she communicated to

us that she represented David and Dixie Harvey with regard to 4-18

Q. Did you also dunng that same time period have any
A. None. Oh, yes. Sara Jensen, as a part of the

19

all — not only the annexation, but the sale of the property

19 development of the — at that exact time, in those early

20

and all parts of the negotiation of this — between David and

2 0 negotiations, no, but eventually Sara Jensen came to me and

2 1 Dixie Harvey.

2 1 said, would you assist? She used the word that she had

22

22 retained me to represent — to help both David and herself in

Q. Okay. And just to darify then, when you say that

23 you don't recall a specific conversation when she said that,

2 3 the — in the process of going through the annexation

24 thafs referring to a conversation where she had a power of

24 process.

'5

attorney?

25

Retain — and I am often retained by developers or

17

19
other people to take parcels of property through the city.

A. I don't — you know, I know she said it, but I

Retained to me means that we signed a contract, and in fact,

don't remember the exact time and place —
Q. Okay.

I was hired by them and they gave me money. That was not the

A. — she said jt 1 ^fiu^here's no question in my mind

case. Is what Sara should have used was that she asked me to

that that was m/feelingjchroughout the whole process, and

assist because I never — I never received any money from

I — and I didn't know that that was not the case until

David Harvey.
They never — David and Dixie Harvey never

President Harvey returned from his mission and he and I had a
conversation. And he specifically told me that Sara Jensen

presented me with a contract, never indicated to me they

was — did not have the power of attorney and that, in fact,

wanted me to represent them in any way in terms retainer in a

she may not have had the right to negotiate for him in all

10 professional way, that my involvement, if any, would be

incidents, although he may have used her to some limited

11 simply to assist Sara in having the property annexed. So —

amount but not to the degree that I believe that she

12

articulated to everybody in the city that she had.

13 Estates, she actually asked me to design it and have it

Q. And so when you had that conversation with
Mr. Harvey, you were surprised to iearn that. Is that a fair

but later when she developed the three — the Old Orchard

14 engineered and approved, which I did for her.
15

Q. Okay. So iet me see if I understood that

5 statement?

16 correctly. There was an earlier instance where she asked

7

17 you, she said she retained you.

A. Right. President Harvey had — and I had come to

) me and said, there's another parcel of property in the City

18

) of Cedar Hills. I t was owned by Mr. Robert Schow, and he —

19

Q. You prefer the word assist?

I and he was doing — he was the realtor for them. And he and

20

A. Right

I had quite a lengthy time to work together for a while, and

21

Q. And then there was a later incident regarding the

it was during that time that David told me that, and maybe

22 Old Orchard properties development. Do you recall the time

even before that.

23 frames of those two piece of business and when you would have

But it was a surprise to me^^Efe-was^a definite
surprise to me because I aiway^mought irj)every way that
* 18

A. Uh-huh.

24 been working with Sara Jensen on those? Would it have been
25 before or after the Landco purchase of property from Dave and

20

5 (Pages 17 t o 2Qr) / ~

n

16

mean Barbara Harvey attended those meetings. At every single
meeting tfiat I ever attended with the planning commission or
the city council, Sara and Barbara Harvey were there, and
they discussed everything openly and forthrightly before.
And everybody knew precisely what had — and that was why I
had some concern about, did David and Dixie, were they
totally aware?
Because Sara was the only one communicating with
them. I know — I don't know whether the city was, but I
know that I wasn't, and I know that the title company wasrVt,,
The title company's involvement with Sara — I mean, with
David and Dixie Harvey, and it's in their — there were only
two conditions that were a part of that. One of the
conditions was that it be annexed into the City of Cedar
Hills, and the other that I have the ability to buy property.
I mean, buy water shares from the Harvey family.

17

And those were the conditions that I insisted upon,

1
2
3
4
5
6
7
B
9
10
11
12
13
14
15

18 and the reason I insisted upon annexation into the city
IS because I beiieved in fact the only way to service the
20 property was through Cedar Hills. And the other thing, I
21 needed to buy water shares, and it was — and I needed to be
22 able to find them some place, and that was the condition.

There is not a single word in that annex — I mean
24 in that title report or title sales report that indicates

that I said, Ann, you have to do anything else. So, yes.

1
2
3
4
5
6
7
8
9
10
11
12

13 thing, they were going to take the variance process outside
14 of the city's jurisdiction and put it in the courts to make
15 sure that zoning didn't occur as a result of the variance
16 process.
17
And they called it — and they said that if you
18
19
20
21
22
23
24
25

29
The density was an issue, and the city looked at what was
being proposed and said, this density fits.
The second thing, did the — with regard to the
zoning, there is not a single word in the city zoning
ordinance which allows for multiple family housing. There
never has been, but in the annexation process is a
negotiation, as you probably are aware.
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

says that the lot sizes will be of such and such a size,
which in fact determines the density. Density sometimes and
under some occasions can be done through the variance
process. Not often, but — and maybe not to the extent we're
talking about here, but it's been my experience that density
can be increased by — through the variance process.
But with regard to zoning, you can never zone a
piece of property — well, you're not supposed to anyway.
You can never zone a piece of property through the variance
process. In fact, the courts have contended ever since I was
a planning director that land use variances were illegal, and
if they didn't — if the city continued to do this kind of

1
2
3
4
5
6
7
And I would — we paid more than — I had been used
8
to paying somewhere between 40 and $50,000 for property. As
9
10
a matter of fact, I bought the Robert Schow property after
11
this at $50,000 an acre, so I was paying more money for it
12
And not only that, there — Lonnie Oman was — Lonnie Oman
13
was prepared to build something like, I think, 75 to 80 homes
14
up there. And I had been involved with another company
15
assisting them in that same area, and they had built several
16
hundred homes.
17
And so I felt at that time that the com — if I
18
bought that property, the competition would be extremely
19
high, but I felt that there was an amount of multiple family
20
housing that was appropriate, especially if it was done in a
21
good way. And so when I bought that, I bought that thinking
that that's what we would put on there.
22
23
Now, as you are aware, density is a function of
24
zoning. It often states in the zoning ordinance that the
25
density is so many units per acre, or if not in that way, it
30

want to rezone a piece of property, you must take it through
the zoning process, which is articulated in the zoning
ordinance. And that's how you get a piece of property
rezoned, and it isn't through the variance process or through
a land use variance.
So with regard to the — I was concerned about the
density, but — and I was also concerned about the ability to
put multiple family housing on there. The city agreed to
31
both of those. It was the city's position that that's what
they wanted to have happen, and they agreed to both of them.
I don't even remember that there was much of a discussion on
that process.
Q. But was it your understanding at the time that for
others in the Harvey family to be able to build higher
density subdivisions or homes, dwellings, that in fact a
portion of David and Dixie Harveys property that was being
annexed into the city would have to be a park, cemetery or
other public facility?
A. Well, let me say this. The city was requiring that
a park be built there as a part of both the annexation
process and as a part of the subdivision process. It was my
understanding at that time, and I don't have a copy of the
comprehensive plan. But as I remember — and it is strange
that Cedar Hills does this, that they had put a — they had
put a land use designation on property that was outside their
jurisdiction. In other words, the piece of property that was
in the county at that time, which was the Harvey family, they
had actually put a zoning classification on it.
And I believe that there was two zoning
classifications. One was one acre per unit. I mean, one
unit per acre, and the other zoning classification was
one-half unit per acre. So — and I'm not sure how that was
delineated exactly.
32
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1
But is what happened is, in — in Lonnie Oman's
' 2 development, he had lots ranging, I think, generally around
I 3 the 12 to 13 or 14,000 square feet on average, but had some
4 that were slightly larger than that and some as small as
5 10,000. So is what I'm saying is, if you looked at what the
6 city had intended before they got into the annexation process
7 and what they agreed to during the annexation process were
8 totally different. They really allowed uses that weren't
9 anticipated, and they allowed densities that weren't
10 anticipated.
11
And I believe in — that both Jim and David and I
I 12 and everybody — and I don't know about J. H., but I do know
13 that at least we — that that density was consistent with

15 directly to you that she had been in contact with David and
! 16 Dixie Harvey that they were okay with the park going forward?

17
18
19
20
21
22
23
24
25

pian was for a portion of their property to become a park.

19 And you had indicated, I believe, that she said yes. She had
20 spoke to them. They were aware of that, and they were
2 1 agreeable to that.
22

Do you remember any particular conversations along

23 those lines or what context that information would have been
24 shared with you in?
25

that the park was going to be.
The other fact is that Sara attended every meeting
that the city council had, and she sat there and listened to
the city planning commission, the city council and everyone
else and talk about that regional park there and what it was
— how it was to be developed, where it was going to be and
how it was going to be used.
She was absolutely 100 percent knowledgeable of
that park and how it was going — and I thought that she was
communicating that to David and Dixie, And in fact, that's
what she said she did in this letter. I didn't say that.
That's her words.
Q. Right, and my question was a little different than

14 that It was, do you recall when she made maybe communicated

14 what was being proposed.
15
Q. And if I can go back to an earlier response, you
16 had mentioned that you had conversations with Sara Jensen
17 about whether President and Sister Harvey were aware that the
18

1
12
3
4
5
6
7
8
9
10
11
12
I 13

A. Yes. Precisely. I do remember that. I —all of

A. Every-yes. Every time that we did something
with regard to any planning on that process, Sara was there,
and I assumed and she said that she — everything that we
were doing was okay with David and Dixie. She told me that.
Q. Did she ever indicate to you that if things were
not okay with David and Dixie Harvey that It would be your
responsibility, Ken Briggs, to bring that to the attention of
the city?
A. I never assumed that. I thought that if anything

35
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
J
4
15

1 that was wrong with what we were proposing, that in fact
the plans that were presented and prepared by everyone, I
2 she — it was her responsibility to bring that to the city.
assumed that Sara was communicating to David and Dixie. And
3 I did not - David did not ever communicate to me, Ken, I
I think that it's clear in heMetter when she says, I have
4 want you to represent me in any way. I am not hiring you to
been in contact with David and Dixie Harvey regarding the
5 do anything. I am not asking you to do anything, is what I
sale of the park property to the city. They are looking
6 am asking.
forward to assisting the city in the development of the park.
7
My whole thing is, if anything that's to be done is
I can't even think of a statement that is more
8 through David and Dixie — I mean, I'm sorry, through Sara
clear that she had communicated that, one, that she had
9 and Barbara. And not Barbara so much, but particularly Sara,
communicated to the city — I mean, to the Harveys that there
I 10 Sara.
was a park, and that the Harveys were looking forward to
11
Rodney Despain came to me at one time just while we
assisting the city in the development of that park.
12 were going through the land use process, and I hope that he
And she knew precisely what it was. When the park
1 13 remembers this. I certainly remember this. He said, Ken, I
was originally being proposed, I mean the area was being
14 am a little concerned about what's going on only because I
proposed, Sara came to me and she says — and I don't know
15 would like to be able to communicate directly with David and
what this was all about But she said David and the Harvey
16 Dixie regarding the development of this, you know, everything
families have always — and I don't even know if this is
17 that we're doing. Would you mind waiting until we — the
exactly true, but she said she have always thought they would
like to have a cemetery in the area.
i 18 Harveys return home to go through this process?
19
At the time I was working with the Joe Ferguson
And I said oh, okay. Well, I can certainly do
2 0 property, and while at this point in time it was - 1 wanted
something about that I remember precisely what she said. I
21 to do this development, but I certainly - the time frame
do not want that cemetery directly across the street from Old
Orchard. I want you to put the park there, and I want the
cemetery to be down at the other end. And I said, okay.
That's how we'll do it, and that's how it was designed. And
that was at Sara's direct request, so she knew at that time

3

A

22 that would have been delayed for Dixie and David to come home
2 3 from their mission was only, in my estimation at that time,
2 4 approximately six months.
25
I went to Sara and I said, Rod Despain asked me if

\
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1

I properties would be annexed into Cedar Hills?

2

THE WITNESS:

Which, properties?

3

MR. JOHNSON:

Yeah.

4

How the properties

would be annexed in?

5

THE WITNESS:

Right.

6

MR. JOHNSON:

Whether it necessarily had

7

that title or not.

8

when you say Annexation Agreement?

Right.

That's what you're referring to

9

THE WITNESS:

Correct.

10

MR. JOHNSON:

Okay.

Correct.

11

Q.

12

the instructions -- the minutes here in Exhibit 14

13

indicate that there is -- would require the

14

preparation of an Annexation Concept Plan, and an

15

Annexation Agreement, two separate documents.

16

just -- maybe if you can look for those, and if you

17

can find those and provide those to us if possible.

18

(By Mr. Duval) Okay.

A.

19

I'm just trying to find

I

Sure.
MR. JOHNSON:

And Mr. Duval, I'm willing

20

to represent that I have also asked for that.

21

far we have not found a document with that title.

22

if we do find it, we will make sure we get it into

23

your hands.

24

Q.

25

Exhibit 14, again.

(By Mr. Duval) Okay.

And so
And

I'm now handing you

The last two pages of Exhibit 14
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1

A.

Oh, okay.

2

Q.

That document refers to a Purchase and Use

3

(Reviews

document

J . ujcay.

Agreement, last sentence or two --

4

A.

Okay.

5

Q.

- - o f that paragraph I had you read.

Have

6

you seen a Purchase and Use Agreement as it relates to

7

the Dave and Dixie Harvey property?

8

A.

I don't believe so.

9

Q.

Okay.

If you could also turn to the next

10

page, please.

11

paragraph that's in yellow.

12

it?

And read to yourself that last

13

A.

Yes.

14

Q.

Thank you.

15

A.

(Reviews

16

Q.

Okay.

document).

That's Paragraph 7, is

Okay.

Paragraph 7 indicates that

17

individual Agreements will be executed for each of the

18

major applicants, individual Annexation Agreements.

19

That's why I'm wondering, have you seen an individual

20

Annexation Agreement for the Dave and Dixie Harvey

21

property?

22

A.

If I recall correctly, I believe I've seen

23

one Annexation Agreement with all the different

24

signatures separate, on a separate sheet of paper.

25

I guess if you wanted to say they're separate

D E P O M A X REPORTING SERVICES
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,1

13,000.

Q.

.2
3

And how long a time frame for that

buildout to occur?
A.

4

I would venture to guess that

5

substantially five years.

6

in-fill thereafter.
Q.

7
8

Uh-huh.

I'm sure there will be

Do you know if Ken Briggs paid

impact fees for the development of a park?

9

A.

I don't know.

10

Q.

Would you have records that would show

12

A.

If Ken Briggs paid the city some money?

13

Q.

Impact fees for a park.

14

A.

We most likely would have records for

Q.

As you have reviewed the files and talked

11

15
16

that?

that.

17

to the city employees, are you aware of any person,

18

any city employee or official, that talked with the

19

Harveys while they were in Montana?
MR. JOHNSON: 'Calls for hearsay.

20
21
22
23

j

A.

I'm unaware of anyone that talked to them

while they were in Montana.
Q.

Okay.

Have you entered into Development

24

Agreements with any developers while you've been a

25

City Manager in Cedar Hills?
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A.

,1

I know that we have amended various

2

Development Agreements while I've been here.

And I

3

would think that there's been a handful of Development

4

Agreements.

5

Q.

6

for the Harveys?

7

A.

No.

8

Q.

Why have you engaged in modification of

9

Have you ever seen a Development Agreement

existing Development Agreements?

10

A.

For what purposes?

There's a variety of reasons.

A developer

11

has decided that a plat would be better served in a

12

different way with larger houses than what was

13

originally approved.

14

reasons
From your perspective, what's the purpose

15
16

Or a variety of different

of a Development Agreement?
A Development Agreement is to outline all

17
18

the parameters.

19

specifics of what's required by the city and by the

20

developer as a project is completed.

21
22
23
24
25

Q.

Not just parameters, but the

Have you ever seen a Development Agreement

for any of the Harvey properties?
A.

No.

MR. JOHNSON:
clarification,

Objection.

J u s t for

when you say Harvey p r o p e r t i e s , you

DEPOMAX REPORTING SERVICES
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1

in the file that they signed and attachments to those

2

that show that there's a park.

3

makes it seem like they looked at the attachment.

4

They signed the document.

5
6

Q.

A.

Q.

All I know is what I have

Is there anything m

the file to show that

the documents were actually attached?

11

A.

No
MR. DUVAL:

12
13

I was not here.

reviewed in the files.

9
10

You don't even know if the

attachment was provided to them, do you?

7
8

Okay.

To me, that -- that

Let me have this document

marked as -•
A.

14

My only statement to that is, all of the

15

attachments were referenced in the document.

16

the attachment wasn't there -- I personally wouldn't

17

have signed something if I didn't see it.
MR. DUVAL:

18
19

Okay.

We'd like to have this

document marked as Exhibit 22 .

(Exhibit 22 marked for

20
21

Q.

22

marked as Exhibit 22.

23

look through that document.

24

the pages, please.

25

So if

identification).

(By Mr. Duval) I've handed you a document

A.

(Reviews

Can you take a minute and

document).

Look through each of

Is there something

DEPOMAX REPORTING SERVICES
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1

counsel.

Do you know who Rod D e s p a m is.'

2

A.

I do.

3

Q.

Who is he?

4

A.

He's the city planner.

5

Q.

How long has he served in that capacity?

6

A.

How many years?

7

Q.

Yes.

8

A.

I'm unaware.

9

Q.

Long time?

10

A.

Long time.

11

Q.

He and Kim are the two oldtimers here in

12

For a while.

the operation; is that correct?

13

A.

They are.

14

Q.

If you could look at the last paragraph of

15

that memorandum.

16

attachment B is provided."

17

provided.

18

It says, "A copy of proposed
And you'll see that it is

"We assume you already have copiete of

19

Attachments A and D."

20

you see; is that correct?

They're not attached here as

21

A.

Right.

22

Q.

So Mr. Despain, as he was providing this

23

document -- do you know Seth Schick is?

24

A.

I don't know who Seth Schick is.

25

Q.

Okay.

In previous discussion, it was

DEPOMAX REPORTING SERVICES
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1

discussed that was the engineer for the Harveys.

2

MR. JOHNSON:

Objection.

Lack of

3

foundation.

4

Q.

5

that he assumed they had copies of Attachments A and

6

D.

7

Attachments A and D were ever provided to the

8

Harveys'

(By Mr. Duval) So Mr. Despain indicated in this

Do you have any evidence to show that

9

A.

No.

10

Q.

It also refers to "Attachment E would be

11

provided concurrently with the execution of the

12

Agreement."

13

accomplished?

Do you know if that was ever

14

A.

I don't.

15

Q.

It indicates at the very top subject line

16

that this is a revised draft.

Do you know how many

17

drafts of the Water Rights and Well Purchase

18

Agreements there were?

19

A.

I do not.

20

Q.

In your operations now, do you ever keep

21

any kind of log to show when documents have been

22

mailed or sent to various individuals?

23

A.

Personally I do not.

However, our city

24

recorder -- I'm not sure what her motus operandi is of

25

keeping -- I mean, she records and saves documents all

DEPOMAX REPORTING SERVICES
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1

there's any reason that they have reason to question.
MR. JOHNSON:

2
3

about the Harvey property?

4

Q.

5

Mr. Briggs.

(By Mr. Duval) Any reason in your dealings with

6
7

I mean, are you talking

A.

There have been times when I've questioned

some of the things from Mr. Briggs.

8

Q.

Okay.

9

A.

Offhand, I don't know a specific.

Can you give me an example?
It's

10

just been times where I know that I've wanted to

11

follow up on things he's said.

12

Q.

Okay.

How about Sarah Jensen?

Has there

13

been any reason for you to question what she was

14

saying was correct?

15

A.

No.

16

Have you had any discussions with any city

17

officials about options for meeting the city's park

18

needs if the Harvey land is disconnected?

19

A.

Have I met with city officials?

20

Q.

Wo.

21

A.

Discussed with city officials?

Discussed with city officials.
No.

22

I've —

23

property is pretty crucial in the city' s overall park

24
25

all the discussions that I recall is that this

J master pian,
Q-

So this litigation that' s been filed for

D E P O M A X REPORTING SERVICES
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1

four or five years, there's not been any discussion

2

about what happens if we lose this piece of ground?

3

A.

Are you referring to a plan B?

4

Q.

Yes.

5

A.

No.

6

Q.

How about unspecific plan B's?

7

A.

Again, I don't recall the city counsel

No specific plan B.

8

ever saying if we -- if this property is -- does not

9

come into the city, this is what we'll have to do.

10

Q.

Not just with the city counsel.

With the

11

parks committee, or with planning staff with Rod

12

Despain, with any city official, have you contemplated

13

what happens if we don't get this property?

14

meet our parks' needs?

15

A.

Not really.

How do we

Because that -- and that's a

16

major reason why we've continued on for so long,

17

because we feel it's so important to have this as

18

parts of the city's park system.

19

maintained this action to this point.

20

years.

21

So we have
I mean, over

So the plan B is very, very nonexistent.
Q.

Okay.

So the city, knowing for four years

22

that the Harveys have been trying to disconnect, have

23

not looked at any other options?.

24
25

A.

Not really.
MR. DUVAL:

Let me just take a break so I
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1

behalf of an individual in all aspects of their affairs, and

2

a limited power of attorney would allow them to represent

3

someone in a specific transaction.

4

Q.

Did you ever come to any understanding as to

5

whether Sara Jensen had power of attorney for David and Dixie

6

Harvey?

7

A.

No.

8

Q.

Okay.

9

Did you, yourself ever contact David or

Dixie Harvey while they were serving a mission up in Montana?

10

A.

No.

11

Q.

Okay. After this initial meeting at Mr. Oman's

12

office, how frequently did you correspond or communicate with

13

Sara Jensen, if at all?

14

A.

I recall the one meeting that we talked about.

15

There may have been other conversations periodically that

16

would have been had with Barbara and/or Sara and/or both.

17

Most of those meetings, if not all of those meetings, would

18

have been public meetings before the city council and/or a

19

meeting of which they would —

20

developers, property owners and such will be in communication

21

with the city, whether that's directly with the staff or the

22

mayor or a city council member in a meeting, you know, for

23

clarification purposesl

24

all their ducks lined up for the next meeting.

25

Q.

OZ

between council meetings

• for trying to make sure they have

Sure.
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1
2
3

with both
Q.

does not know if the Harveys understand that or not •

wherea you Tre looking at?
MR. FULLER

6
7

10

Yes.

It ' s about the middle of the

first paragraph on page 2 of Exhibit 30.

8
9

Excuse me , could i/ou i<ientify that,

MR. DUVAL:

4
5

And focuss.ing on the sentence that says, Rodney

MR. DUVAL:
Q.

Okay.

(By Mr. Fuller)

To your understanding, would that

be referring to Rodney Despain?

11

A.

Yes.

12

Q.

And did Mr. Despain ever communicate to you any

13

concerns about whether the Harveys understood what was going

14

on with the annexation?

15

A.

Well, I don't know that he's referencing a

16

particular Harvey.

17

developer. As my recollection is, Mr. Oman was purchasing

18

property owned by James and Barbara Harvey, and he was there

19

buying that piece of land.

20

He's talking about Mr. Oman as the

So I don't know —

I think that was the Harvey III.
I don't know specifically what

21

Rod was referring to, whether —

22

assume that he would be referring to the parcel that Lonnie

I'm sorry.

Generally I

23 I Oman was buying, which was James and Barbara's, and so he
24

would have been referring to James and Barbara Harvey

25 I understood that or not.
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1

Q.

Okay.

Well, and whether James and Barbara or David

2

and Dixie — do you recall if Mr. Despain ever expressed

3

those concerns to you around this same time frame, say

4

January —

5

A.

6

Q.

7

A.

No, not to me directly.

8

Q.

LetTs mark this as Exhibit 31.

9
10

No.
" — 1997?

(Deposition Exhibit No. 31 was marked.)
Q.

(By Mr. Fuller)

This is February 20th. Again,

11

this — Mr. Sears, my understanding would be, this is a

12

portion of the record of proceedings of a planning commission

13

meeting on February 20th, 1997. And I believe if you look at

14

whatTs labeled page 7 in the bottom right-hand corner, second

15

page of this exhibit, it indicates about a fourth of the way

16

up from the bottom that you attended this meeting due to

17

Councilman Cromar being out of town.

18

A.

Uh-huh.

19

Q.

You see where ITm referring to there?

20

A.

Yes.

21

Q.

And with that said, feel free to take a moment and

22
23
24
25 J

look this over.
A.

Looking the entire document over or just that

portion?
Q.

However much you want to look over before we
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1 | all?
2|

A.

No.

It was definitely a park, and further concept

3 I plans would indicate that we talked about the density of the
4

property.

5

know exactly what it was, 13, 10 to 15 acres from David and

6

Dixie Harvey.

7

the annexation process was clustered into the Bridgestone

8

Condominiums.

9

Mr. Briggs was purchasing approximately —

I don't

The density that was assigned their parcel in

So the remaining land was —

did not have

10

developable rights from the city's perspective because we had

11

taken the density and transferred it all onto the — onto

12

this one parcel for the express purpose of having park land

13

to purchase for the city as per the —

14

plan and as per the concept plans that we discussed along the

15

way with the Harvey family.

16

Q.

Okay.

as per our general

And was it your understanding during this

17

first half of 1997 that David and Dixie Harvey were in

18

agreement with proceeding as you have just described?

19

A.

Absolutely.

20

Q.

Okay. And did you later come to find out after

21

they returned from their mission that in fact they expressed

22

disagreement with this idea?

23

A.

Yes.

24

Q.

Okay. And that was after they returned from —

25 I

A.

That's correct.
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Montana?

Okay.

Next I'd like to show you what

2 | we previously marked as Exhibit 23. And just to make sure
3 1 we're looking at the same document, this states at the top
4

it's a public hearing and regular planning commission meeting

5

from Thursday, March 20th, 1997.

Is that correct?

6

A.

Uh-huh.

7

Q.

Okay.

8

moment.

9

A.

Am I looking over all of it?

10

Q.

I'd like you to focus on —

I'll let you look that over, give you a

particularly on the

11

second page of this document, the notes of the meeting that

12

appear on the upper portion of that second page.

13

A-

Okay-

Okay.

14

Q.

And I guess I'll start with this question.

At

15 J least on the copy that I have here there's not, as far as I
16

can see, a roll of who attended this meeting.

17

whether you would have attended this planning commission

18

meeting?

19

A.

Do you recall

I don't recall attending planning commission

20

meetings on a regular basis.

The only reason I would have

21

attended this one was, the city council appoints a member to

22

serve as a liaison with the planning commission and attends

23

those meetings.

24

responsibility on the city council, so this would have

I don't recall ever having that

25 J probably been pinch hitting for a council member, who is —
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1

David and Dixie Harvey property was annexed into the city

2

that Alpine School District condemned a portion of that

3

property?

4

A.

They did condemn it, yes.

5

Q.

Do you recall how many acres?

6

A.

Approximately 12.

7

Q.

And would that have been acres that otherwise would

8

have been used for the cemetery?

9

A.

That's correct.

10

Q.

Okay.

If you could turn with me now to page 7 of

11

this same document.

12

A. Yes.

13

Q.

Towards — itTs about a third of the way up from

14

the bottom of the page.

There's a paragraph that ends with

15

this sentence.

16

the additional 11.62#acres by the town will be in accordance

17

with the terms of a separate purchase and use agreement by

18

and between Dave Harvey and the town.

19

referring to there?

20

A. Yes.

21

Q.

The terms and conditions for acquisition of

Okay.

You see what I'm

Now, to your knowledge was there ever a

22

separate purchase and use agreement drawn up between David

23

Harvey and the town?

24

A. No.

25 J

Q.

Do you recall why that was?
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They, they — they indicated that they were not

2

going to be selling the land to the city, that they weren't

3

interested in selling the land to the city.

4

do a residential development.

They wanted to

They did approach the city

5 J about selling three or four acres.

I think it even got to

six or seven acres in some discussion subsequent to their
return.
But there was never a willingness to sell the 12
9 I acres, as per our understanding at the annexation, or 12 to
10

14 acres, whatever that amount is, as per our understanding,

11

you know, during the annexation process.

12

I did — and furthermore, I met with David Harvey

13

about three or four months after they returned, and that's

14

when he said that we would not be — you know, they would not

15 J be selling the land to the city for a park of that size.
16
17
18

Q.

Okay.

And .were you surprised to learn that from

Mr. Harvey?
A.

The reason I went to meet with Mr. Harvey is

19

because I had heard from my staff that that was the position

20

that they were taking, and I wanted to have that

21

understanding myself firsthand from him.

22

Q.

Okay.

So when he expressed that position to you,

23

in your mind did that contradict what you had understood

24

earlier to be the agreement that they would in fact provide

25 I that land —
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I 1

A. YosA but I don't — that was, I believe, the

1

southern part of town, where would that be?

2

meeting that I initially had with Brad Sears in Lonnie Oman's

2

A. Well, I would say that's all the southern part of

3

office that I spoke of earlier.

3

town. In those meetings they were — the meetings were

Q. okay.

4

somewhat confusing because at times they would talk about the

A. And that — w e were discussing about putting a park

4
5

5

James D. Harvey parcel and the David C. Harvey parcel and the

6

just in the genera! area, and we offered to do the park on

6

J. H. Harvey, and other times it was all the land that the

7

our Phase B of Orchard Place.

7

Harveys were annexing. And at some times they would call it

8

Q. Okay. The next day was November 21st, 1996, and

8

the Harvey compound and things that were kind of, you know

9

there was a city council meeting when the annexation of the

9

derogatory, and so yes. I always considered that whole area

10
11

Harvey property was discussed again.

10 in question as the southern part of Cedar Hills.

A. Uh-huh.

11

Q. Although I was not the city attorney at the time, I

12

Q. Do you know If you attended that meeting?

12 am very sensitive to anything done by city officials that

13

A. No.

13 would be derogatory, especially to citizens. What was it

14

Q. You believe you did not?

14 that you felt was derogatory?

15

A. No. I don't know if I attended or not.

16

Q. Attached to the minutes of that meeting is an area

1 15

17

concept plan. Let me back up. Attached to those minutes are

18
19

A. When they would say the Harvey compound was kind of

16 derogatory.
17

Q. What made you feel that that was derogatory?

three petitions for annexation dated 10-10-1996, one from X

18

A. Just, I guess, the tone.

H. Harvey, general partner for Harvey Land Company, one

19

Q. Okay. I mean, I am inquiring -

2 0 signed by James D. Harvey and Barbara S. Harvey.

20

A. Uh-huh.

21

A. Uh-huh.

21

Q. - about things I dont know about.

Q. And a third signed by David C. Harvey and Dixie R.

22

A. Uh-huh.

23

Q. And so I am just asking you. I appreriate you

22
23

Harvey, if I see those correct. Also attached is an area

24 sharing that with me. So this park that you are referring to

2 4 concept plan. Do you recall having seen this area concept
25

1
1
2
3
i 4
5

plan previously?

21

2 5 that you say you understood all of the Harvey properties to

23 1
1

A. I d o n ' t - 1 don't recall it, b u t - -

2

MR. DUVAL: For the record, this is Exhibit 14,

3

previously marked Exhibit 14.

4

MR. JOHNSON'. Thank you. I couldn't remember what

5

the number was.

be in the southern part of town?
A. Uh-huh.
Q. When it further indicates that the land was flat,
which land did you understand thsw were referrinn to?

'

A. Well, I - I'm not - 1 don't know exactly which

6

MR. DUVAL: Okay.

6

meeting you are referring to. You know, you have got the

7

MR. JOHNSON:

7

benefit of all these meetings. All I remember is that we had

8

A. I don't remember.

8

multiple meetings, that all of the Harvey land was basically

Q. (By Mr. Johnson) Okay. So looking at that, you

9

flat.

9

10 cannot recall if you have seen this before or not?

10

11

A. No, no.

11 conversation I had had with Brad Sears, which I guess was off

There were times when I was speaking about the

12

Q. Okay. Where was this park going to be that would

12 the record, about our property. There were other times when

13 be developed on your parents' property?

13 I was bringing up the park that I had talked to Dave and

14

14

A. Well/ when we very first talked to Brad Sears at

Dixie about So I mean, it could be — I don't know which

15 that meeting at Lonnie Oman's, w e indicated to him that we

15 park we were referring to.

16 wanted to have lots along the creek, which is the north

16

17

Q. Okay. So you don't recall if - on November 20th

17 if the park that was being referred to was on the David and

boundary of Orchard Place Subdivision, and that we were

18 willing to do a park, you know, from there south to where

18

19 they indicated they wanted Harvey Boulevard at the time.

19

2 0 Harvey Boulevard has, I think, changed from that initial

20

Q. Is that what you're saying you don't recall?

2 1 thing he showed me, but that's what we toid him we would be

21

A. Uh-huh, exactly, but I'm sure that I referred to

22 willing to do.

2 2 both of them during city council meetings.

1 23

23

Q. Okay. In the minutes of the - I'm referring again

24

2 4 to the planning commission meeting from November 20th, 1996.

25

2 5 When those minutes refer to a regional park at the very most

Dixie Harvey property or not?
A. Exactly.

Q. That you referred to both of them. What do you
mean by them?
A. Well, I mean, that I at times could have been

22 J

2A\
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1
2
3
4
5
6
7

Q. Okay. t Did you have any other documents attached to
this when you puiied it from your files?
A. Yeah. I had a couple of sheets of checks and
expenses we had in drilling — in putting the well on line.
Q. Accounting documents?
A. Yeah.
Q. So the document that was referred to earlier, a

8
9
10
11
12

resolution, it's not attached to this document A. No,_
Q. ~ that you have here?
A. No. That's our own in-house accounting.
Q. Okay. Okay. If could I see your Exhibit 19.

13
14
15
16
17
18
19
20
21
22
23
24
25

Mr. Harvey was here last week, and his testimony was that he
doesn't - didn't recollect seeing any of these documents.
I'm just wondering, as you're sitting here now, can vou say
with a certainty that you hjye^e^ijhjsjjocument before?
A. I can't remember seeing itJT probably may have
done. I don't know after all this time^jiut,-Q. How - I was showing the last page of Exhibit 19.
Now I am showing you the second to the last page. Can you
say with a certainty whether this document was ever attached?
A. I can't remember seeing i t
Q. How about this one here that he showed you?
A. Any of them.
Q. Any of these, you dont remember seeing any of

1
2
3
4
5
6
7
8
9
10
11
12

A. No.
Q. Has it been developed currently?
A. It's ail been developed.
Q. Okay. And did you enter into a development
agreement with the city for its development where you signed
a document that said, this is how we're going to develop this
property?
A. W e l l Q. Let me rephrase the question.
A. Went through the regular channels.
Q. Okay.
A. Whatever that is.

13

Q. The reason I'm asking is, in the resolution, at

14 page 8, it says that to more adequately define and facilitate
15 implementation of the conditions of annexation, an annexation
16 agreement shall be executed by and between the town and
17
18
19
20
21
22
23
24
25

signatory properties. It is anticipated that individual
agreements will be executed for each of the major applicants.
And so I'm just wondering, in the normal process
the city will engage in negotiations to enter into an
annexation agreement, which is referred to here. Do you havp
one of those documents?
A. No. "~*
~
MR. DUVAL: Do you have any questions?
MRS. HARVEY: Huh-uh.

21
;

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
\ 24
25

these necessarily?
A. rWitnessjfaateshead.)
Q. Okay. This document that was referred to as
Resolution 5-1-97A, can you say for a certainty that you have
ever seen that document before?
A. I presume I have.
Q. You presume it, but can you say for a certainty
that you have seen it?
A. I can't say that I haven't or have, but I should
have seen it. I mean, it was part of the agreement.
Q. Weil, we're not sure it is. That's what we're
saying is, Mr. David Harvey does not remember ever seeing
this associated with this. And so that's part of the
question is, was - its^not attached to your document.
A. No.
Q. And we're not sure if people were aware of this
document, if the Harveys were, and I'm just wondering j f you
ever can recollect right nnw ever peeing this document.
A. Well, I can't remember.
Q. Okay. This - do you have a separate development
agreement with the City of Cedar Hills regarding how you can
develop your property?
A. Separate from what?
Q. Is there any other document, a document entitled
development agreement?
22

23
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

MR. DUVAL: I think that's all we have. Thank you.
FURTHER EXAMINATION
BY MR. JOHNSON:
Q. A few more to follow up. A few more questions to
follow up on what Mr. Duval said. I show you what has
been - a copy of what has been marked as Exhibit No. 21
today, and as well as I believe what we have been referring
to as Exhibit No. 19. They both purport to be water rights
and well purchase agreement, both dated the 3rd day of
October, 1997. However, one \s marked as Copy No. 1, and the
second is Copy No. 2. You see that difference?
A. (Witness nods.)
Q. Okay. Maybe I don't have a question. I was going
to make a statement. But that's not a question, so I'm not
going to make a statement. You say you had an engineer,
Setfi, and it is - on Exhibit No. 19, which is Copy No. 2,
that the name Seth appears?
A. (Witness nods.)

19
Q. On the document you brought today that name does
2 0 not appear, and he was an engineer knowledgeable about water
21 rights?

22

A. Yeah.

23
Q. That helped you out. And you mentioned also that
2 4 you had an attorney that assisted you as well?
25
A. Yeah.
24
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IN THE FOURTH JUDICIAL DISTRICT COURT,
UTAH COUNTY, STATE OF UTAH

MEMORANDUM DECISION

In the Matter of the Disconnection of
Territory from the City of Cedar Hills.

Date: January 4, 2007
Case No.: 010403694
Division VII: Judge James R. Taylor

This matter comes before the Court on Defendants' Motion for Reconsideration of a
Memorandum Decision of the Court issued on August 28, 2006. The matter was fully briefed
and oral arguments were heard on December 15, 2006. For the reasons stated below,
Defendants' motion is granted and the Court's earlier decision is reversed.
Factual Background
The Court granted Cedar Hills' Motion for Summary Judgment on August 28, 2006. The
Court found that the Harveys' petition for disconnection was barred as a disguised challenge to
the original annexation of the property. In asking the Court to find otherwise, the Harveys never
addressed the residency issue or that their ability to contest the annexation was restricted because
of their lack of residency. The Court in its decision found that the Harveys should have
addressed their concern over the annexation in a timely challenge to the annexation, which would
have been within a year of the annexation under the former U.C.A. § 10-2-423 (1996) and the
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current U.C.A. § 10-2-422 (2006).1 Further, because no changed and unusual or compelling
circumstances existed, the Court found that disconnection also was not an option for them. In
their Motion for Reconsideration the Harveys claim that they were not residents under the statute,
so they had no standing to challenge the annexation, leaving the disconnection petition as their
only option.
In deciding this motion, the Court will first look at whether the Harveys are residents
under U.C.A. § 10-2-422. If they are not residents, then the Court must decide if the Harveys had
any other legal avenues to contest the annexation other than a petition to disconnect. Finally, if
the Court finds that no other avenues existed, whether disconnection is still an appropriate
remedy.
Residency
The first issue to consider in this motion is whether the Harveys are residents under
U.C.A. § 10-2-422, which states:
Whenever the residents of any territory annexed to any municipality pay property taxes levied by
the municipality for one or more years following the annexation and no residents of the territory
contest the annexation in a court of proper jurisdiction during the year following the annexation,
the territory shall be conclusively presumed to be properly annexed to the annexing municipality
(emphasis added).
The Utah Court Appeals further explored the definition of "resident" in this statute in Mesa Dev.
Co. v. Sandy 948 P.2d 366, 369 (Ut. Ct. App 1997). In Mesa, the Court found that a

]

For purposes of this motion the Court will refer to the current statute, which is identical in
language to the former.
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corporation, Mesa Dev. Co., owning a small plot of undeveloped land in an annexation area was
not a "resident" under the statute. To reach this conclusion, the Court considered that Mesa's
only future plans for the lot were to develop and sell it, they conducted no business on the lot and
the annexation had no effect on their city services and voting rights. Id A resident was defined
as one who "dwells or resides in the annexation area" and is "more than a mere inhabitant." Id.
In oral arguments, it was uncontested that the Harveys live in a home in Pleasant Grove.
The disputed property in Cedar Hills is land used exclusively for farming, although it is nearby
the Harveys' home, it is not contiguous to it. From the information provided to the Court, the
annexation had no effect on city services to the property or the voting rights of the Harveys.
The Harveys claim that they can only be residents of Pleasant Grove, not of both Pleasant
Grove and Cedar Hills. Cedar Hills asserts that the Harveys are very different from Mesa
because the Harveys actually farm the land, the land is near their home and they are not absentee
landowners like Mesa. These differences, Cedar Hills contends, make the Harveys residents
under U.C.A. §10-2-422.
In Mesa, the Supreme Court used various factors in deciding whether Mesa was a
"resident." The primary factor was whether the party dwelt or resided in the annexation area.
Mesa, 948 P.2d at 369. In Mesa, the corporate party had no place of business in the area, here the
Harveys farmed the area, but live on a separate piece of property in Pleasant Grove. Secondary
factors considered in Mesa were the size of the property, whether the property was developed, the
future plans for the property and whether city services or voting rights were affected. Id In
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Mesa, the corporate party owned a small undeveloped lot that they planned to develop and sell.
In this case the Harveys own about 12.5 acres that is used for farming that they plan to continue
to farm in the future. The annexation did not affect city services or voting rights in either case.
The plaintiff in Mesa and the Harveys are in very similar circumstances, leading the Court to
conclude that the Harveys were not residents under U.C.A. § 10-2-422.
Other Alternatives to Contest Annexation
Cedar Hills claims that even if the Court found that the Harveys were not residents under
the statute, they had two other avenues to contest the annexation besides disconnection. Cedar
Hills asserts the Harveys could have withdrawn their petition for annexation before the ordinance
was passed, Szatkowski v. Bountiful City, 906 P.2d 902, 907 (Utah Ct. App. 1995), or after the
ordinance was passed they could have challenged it under Rule 65B of the Utah Rules of Civil
Procedure for wrongful use of public authority. The Harveys respond that they had no reason to
withdraw their petition before the ordinance was enacted and even if they did, they could only do
so 120 days after the annexation petition was filed, which was well before the ordinance was
enacted. U.C.A. § 10-2-416(5)(a)(l996). They did not respond to whether the Rule 65B
procedure has any bearing in the case.
On the issue as to whether the Harveys had a remedy in withdrawing the petition, the
Harveys and others originally petitioned to annex the property in the fall of 1996. Annexation
occurred on May 1, 1997. Under the statute in effect at the time of the annexation petition, the
120-day period for the Harveys to remove the area from the annexation expired before the
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annexation occurred. U.C.A. § 10-2-416(5)(a)( 1996). Finally, Cedar Hills claims that the
Harveys had an alternative remedy in a Rule 65B Motion for extraordinary relief. A Rule 65B
Motion is generally a motion of last resort that is "necessitated by the absence of another plain,
speedy or adequate remedy in the court." See Advisory Committee Note, URCP Rule 65B. In
this action the Harveys have an adequate remedy in its petition for disconnection, so a Rule 65B
motion is not necessary.
Disconnection
It is clear that a party with a remedy under U.C.A. § 10-2-422 cannot alternatively seek a
disconnection action. Chevron, 711 P.2d at 231. That same party, however, may later seek
disconnection if "changed, and unusual or compelling circumstances" justify disconnection. Id
A party without a remedy under U.C.A. § 10-2-422, however, is not precluded from seeking a
disconnection. Mesa, 948 P.2d at 370-371. In that instance "changed and unusual or
compelling circumstances" are not required before seeking disconnection. Although the
annexation statute does provide "clear remedies" for property owners outside of U.C.A. §
10-2-422, they are "free to petition the district court for disconnection." Id. at 370.
As stated above, the plaintiff in Mesa and the Harveys are in essentially the same
position. Neither had a remedy under U.C.A. § 10-2-422, and both forewent the "clear remedies'
under the annexation statute. Therefore, the Harveys like the plaintiff in Mesa are free to petition
the court for disconnection.
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Conclusion
For the reasons stated above, the Harveys' Motion for Reconsideration is granted and the
Memorandum Decision issued by this Court on August 26, 2006 is reversed. Because the
Harveys are not residents under U.C.A. § 10-2-422, they are free to continue to pursue their
disconnection petition.
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